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Title  10 — Energy 

CHAPTER,  II — DEPARTMENT  OF 
ENERGY 

SUBCHAPTER  H— ASSISTANCE  REGULATIONS 

PART  600— ASSISTANCE 
REGULATIONS 

Final  Rulemaking 

AGENCY:  Department  of  Energy. 
ACTION:  Pinal  Rule. 

SUMMARY:  This  rule  consolidates 
guidance  issued  by  Federal  Energy  Ad¬ 
ministration  (FEA)  and  Energy  Re¬ 
search  and  Development  Administra¬ 
tion  (ERDA);  implements  Department 
of  Energy’s  (DOE)  authority  to  use  fi¬ 
nancial  assistance  instruments;  imple¬ 
ments  final  office  of  management  and 
Budget  (OBM)  guidance  on  implemen¬ 
tation  of  the  Federal  Grant  and  Coop¬ 
erative  Agreement  Act  of  1977  (Pub.  L. 
95-224)  43  FR  36860  and  made  a  part 
of  these  regulations  as  Appendix  A; 
OMB  Circular  Nos.  A-102  and  A-110; 
enunciates  policy  for  providing  finan¬ 
cial  assistance  to  individuals  and  pro¬ 
fitmaking  organizations;  and  estab¬ 
lishes  a  coherent  regulatory  basis  for 
DOE’s  use  of  financial  assistance  in¬ 
struments. 

This  rule  brings  each  of  DOE’s  con¬ 
stituent  organizations  under  the  um¬ 
brella  of  a  single,  uniform  regulatory 
system.  The  effect  of  this  rule  will  be 
to  simplify  the  application  for,  and 
award  and  administration  of,  DOE  as¬ 
sistance  fluids.  The  Department  of 
Energy  has  determined  that  this  rule 
does  not  involve  a  substantial  issue  of 
fact  or  law,  and  that  it  is  unlikely  to 
have  a  substantial  impact  on  the  Na¬ 
tion’s  economy  or  large  numbers  of  in¬ 
dividuals  or  businesses.  This  determi¬ 
nation  is  based  on  the  fact  that  this 
rule  has  been  configured  primarily  to 
accommodate  the  several  organization¬ 
al  transfers  to  the  DOE;  moreover, 
this  rule  in  major  part  implements 
grants  and  financial  assistance  policies 
which  have  been  published  by  the 
Office  of  Management  and  Budget, 
and  does  not,  in  its  own  right,  estab¬ 
lish  eligibility  for  DOE  assistance  pro¬ 
grams. 

EFFECTIVE  DATE:  March  8,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Carl  P.  Blakely,  PR-212,  Procure¬ 
ment  and  Contracts  Management 
Directorate,  Department  of  Energy, 
Washington,  D.C.  20545.  Telephone: 
202/376-9057. 

Theodore  S.  Sasso,  Office  of  General 
Counsel,  AGC  for  Procurement 
(Germantown,  Maryland),  Depart - 
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ment  of  Energy,  Washington,  D.C. 

20545.  Telephone:  301/353-3754. 

SUPPLEMENTARY  INFORMATION: 
On  August  21,  1978,  DOE  published  a 
notice  of  proposed  rulemaking  (43  FR 
36962-36972)  to  establish  the  DOE  As¬ 
sistance  Regulations.  Comments  from 
four  organizations  were  received  re¬ 
flecting  profitmaking,  university,  non¬ 
profit,  and  local  government  points  of 
view. 

The  remainder  of  this  preamble  will 
consist  of  summaries  of  the  substan¬ 
tive  comments  received;  a  response  to 
each;  and  any  change  made  to  the  pro¬ 
posed  rule  as  a  result  of  the  comment. 

Comment"  In  $600.32  there  are  two 
references  ((bXIXii)  and  600.2-8) 
which  do  not  appear  in  10  CFR  Part 
600. 

Response:  The  references  in  §  600.32 
have  been  corrected  from  (bXIXii)  and 
600.2-8  to  (b)(2)  and  600.9  respectively. 

Comment"  Section  600.108(bX4) 
“Post-expiration  costs,”  does  not,  but 
should,  recognize  that  costs  associated 
with  the  final  reports  prepared  by 
principal  investigators  in  institutions 
of  higher  education  occur  after  the 
agreement  expiration  date. 

Response:  Since  OMB  Circular  No. 
A-110,  Attachment  G,  paragraph  3.a. 
(4)  permits  the  submission  of  annual 
and  final  reports  up  to  90  days  after 
the  expiration  date  of  the  award, 
§  600.108(b)(4)  was  modified  to  allow 
report  preparation  cost  for  institutions 
of  higher  education  to  be  incurred  up 
to  90  days  after  the  award  expiration 
date. 

Comment  Section  600.109(a)  “Fi¬ 
nancial  reporting  requirements,”  re¬ 
quires  that  financial  reports  be  sub¬ 
mitted  to  DOE  on  an  accrual  basis, 
notwithstanding  whether  the  recipi¬ 
ent’s  accounting  system  is  on  a  cash  or 
accrual  basis.  This  creates  great  diffi¬ 
culty  for  those  institutions  having  a 
cost  basis  accounting  system. 

Response:  OMB  Circular  Nos.  A-102 
and  A-110  permit  the  submission  of  fi¬ 
nancial  reports  on  either  a  cash  or  ac¬ 
crual  basis.  Since  major  granting  agen¬ 
cies,  such  as  Department  of  Health, 
Education,  and  Welfare  (DHEW), 
accept  financial  reports  on  either  a 
cash  or  accrual  basis,  and  in  the  inter¬ 
est  of  simplification  of  grant  proce¬ 
dures  as  directed  by  President  Carter’s 
Federal  Aid  reform  initiatives, 
§  600.109(a)  of  the  Assistance  Regula¬ 
tion  has  been  revised  to  reflect  that 
grantees  may  submit  financial  reports 
on  either  a  cash  or  accrual  basis, 
whichever  the  grantee  uses  in  its  ac¬ 
counting  system. 

Comment  Section  600.37  imposes  a 
responsibility  on  DOE  to  provide 
timely  notice  to  the  public  as  to  the 
availability  of  assistance  awards.  In 
order  to  maximize  involvement  of 
prospective  subgrantees,  particularly 
in  grant  programs  awarded  directly  to 


states,  the  policy  should  be  revised  to 
require  that  prime  grantees  provide 
timely  notice  as  to  the  availability  of 
assistance  funds  to  prospective  sub¬ 
grantees. 

Response:  Section  600.37  has  been 
revised  to  adopt  this  recommendation. 

Comment  Section  600.110  entitled 
“Monitoring  and  reporting  of  program 
performance,”  allows  the  use  of  DOE 
substitute  forms  if  formally  approved 
by  DOE  and  OMB.  The  regulation 
should  require  DOE,  and  prime  recipi¬ 
ents  where  subrecipients  are  required 
to  report,  to  formally  communicate  re¬ 
porting  requirements  to  recipients  and 
subrecipients  prior  to  award. 

Response:  Section  600.110  has  been 
revised  to  adopt  this  recommendation. 

Comment  DOE  is  wholly  without 
legal  authority  to  initiate  this  pro¬ 
posed  assistance  program. 

Response:  The  proposed  rule  is  not  a 
program.  It  is  a  regulation  applicable 
to  the  making  of  assistance  awards 
which  are  authorized  by  DOE  pro¬ 
gram  legislation.  Section  600.3  states 
that  “The  DOE  Assistance  Regula¬ 
tions  do  not  in  and  of  themselves,  pro¬ 
vide  authority  for  the  use  of  assistance 
instruments  nor  the  making  of  assist¬ 
ance  awards  where  statutory  authority 
has  not  been  otherwise  provided.”  Ge¬ 
neric  authority  to  award  grants  and 
cooperative  agreements  is  provided  by 
Pub.  L.  95-224,  the  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977. 

Comment  The  latitude  afforded  in 
the  proposed  regulations  for  the  selec¬ 
tive  award  of  money  to  special  interest 
parties  in  order  to  pursue  matters 
beyond  the  scope  of  Congressionally 
mandated  purposes,  must  be  eliminat¬ 
ed.  The  regulation  should  be  redrafted 
to  ensure  that,  before  the  making  of 
any  award  of  money,  competitive  prac¬ 
tices  have  been  observed. 

Response:  As  noted  above,  the  pro¬ 
posed  regulation  implements  statutory 
authority  and  emphasizes  that  DOE 
assistance  funds  shall  be  awarded  on 
an  objective,  legal,  and  open  basis.  Sec¬ 
tion  600.37  requires  DOE  to  provide 
timely  notice  to  the  public  as  to  the 
availability  of  assistance  awards.  Sec¬ 
tion  600.835  states  that  DOE’s  policy 
preference  is  to  solicit  proposals  or  ap¬ 
plications  where  discretionary  awards 
are  available,  rather  than  rely  upon 
unsolicited  proposals  or  applications. 
Section  600.38  requires  justification  of 
any  eligibility  restriction  not  estab¬ 
lished  by  program  legislation.  Section 
600.34  permits  acceptance  of  unsolicit¬ 
ed  proposals,  but  only  after  it  has 
been  determined  that  they  meet  the 
stringent  acceptance  criteria  set  forth 
in  §  600.34(h).  The  foregoing  policies 
emphasize  the  need  for  fairness  and 
are  expected  to  achieve  this  end. 
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Approach 

The  DOE  Assistance  Regulation  is 
intended  to  contain  regulatory  materi¬ 
al  concerning  administrative  and  other 
Federal  requirements  applicable  to  re¬ 
cipients  of  financial  assistance  instru¬ 
ments  including  grants  and  coopera¬ 
tive  agreements.  Nonregulatory  ad¬ 
ministrative  requirements  necessary 
for  DOE’s  internal  management  of  fi¬ 
nancial  assistance  instruments  will  be 
developed  in  an  internal  DOE  Finan¬ 
cial  Assistance  Manual  available  to  the 
public  upon  request. 

The  Assistance  Regulation  in  its  cur¬ 
rent  form  represents  the  beginning  of 
an  assistance  regulatory  system  for 
DOE.  Additional  policies  will  be  added 
as  needed. 

The  Assistance  Regulation  is  subdi¬ 
vided  into  subparts.  Subpart  A  con¬ 
tains  information  about  the  regulation 
structure,  definitions,  and  general 
policies  applicable  to  financial  assist¬ 
ance  instruments.  Subpart  B  pertains 
only  to  grants.  The  major  portion  of 
subpart  B  is  the  implementation  of 
OMB  Circular  Nos.  A-102  and  A-110. 
Subpart  C  is  reserved  for  a  future  reg¬ 
ulation  which  will  cover  cooperative 
agreements. 

Effect  on  Existing  Policies 

The  Energy  Research  and  Develop¬ 
ment  Administration  (ERDA)  Federal 
Assistance  Manual  (FAM)  which  was 
published  in  the  Federal  Register  on 
May  31,  1977,  contained  regulations 
applicable  to  grantees  and  internal 
procedural  material.  This  regulation 
supersedes  that  part  of  the  ERDA— 
FAM  applicable  to  grantees. 

This  regulation  does  not  supersede 
grant  program  regulations  issued  prior 
to  the  effective  date  of  this  regulation. 
However,  in  the  interests  of  simplify¬ 
ing  administrative  requirements  on 
DOE  grantees,  revisions  to  preexisting 
program  regulations  issued  after  this 
regulation  becomes  effective  shall  be 
subject  to  this  regulation. 

Other  Information 

Note.— The  Department  of  Energy  has  de¬ 
termined  that  this  rule  does  not  contain  a 
major  proposal  requiring  preparation  of  an 
Inflation  Impact  Statement  under  Execu¬ 
tive  Order  11821,  as  amended,  and  OMB  Cir¬ 
cular  A-107.  The  Department  has  also  de¬ 
termined  that  this  rule  will  not  affect  the 
quality  of  the  environment  and  that  the  re¬ 
quirements  of  Section  7(c)(2)  of  the  Federal 
Energy  Administration  Act  of  1974,  Pub.  L. 
93-275,  do  not  apply.  Further,  the  DOE- 
AR’s  do  not  involve  substantial  issues  of 
fact  or  law  and  the  regulations  are  unlikely 
to  have  a  substantial  impact  on  either  the 
Nation’s  economy  or  large  numbers  of  indi¬ 
viduals  or  businesses.  Therefore  public  hear¬ 
ings  were  not  conducted. 

Issued  in  Washington,  D.C.,  March 
1, 1979. 

M.  J.  Tashjian, 
Director  Procurement  and 

Contracts  Management  Directorate. 

FEDERAL 


This  part  sets  forth  regulations  gov¬ 
erning  the  use  of  assistance  instru¬ 
ments  including  grants  and  coopera¬ 
tive  agreements. 

A  new  Subchapter  H— Assistance 
Regulations  and  a  New  “Part  600— As¬ 
sistance  Regulations,”  are  hereby  es¬ 
tablished  in  “Chapter  II— Department 
of  Energy,”  “Title  10— Energy,”  of  the 
Code  of  Federal  Regulations.  Part 
600— Assistance  Regulations  is  further 
subdivided  into  Subpart  A— General, 
Subpart  B— Grants,  and  Subpart  C— 
Cooperative  Agreements. 

PART  600— ASSISTANCE 
REGULATIONS 

Subpart  A — Ganaral 

Secs. 

600.1  Scope  of  subpart. 

Regulation  System 

600.2  Scope  of  section. 

600.3  Purpose. 

600.4  Authority. 

600.5  Applicability. 

600.6  Exclusions. 

600.7  Issuance. 

600.8  Arrangement. 

600.9  Exceptions,  Deviations,  or  Waivers. 

Definition  of  Terms 

600.20  Scope  of  section. 

600.21  Definitions. 

General  Provisions 

600.31  Scope  of  section. 

600.32  Selection  of  award  instrument. 

600.33  Small  business  participation. 

600.34  Unsolicited  applications  and  propos¬ 
als  for  financial  assistance  awards. 

600.35  Responsibility  for  issuing  solicita¬ 
tions  for  proposals  or  applications. 

600.36  Notice  of  program  interest. 

600.37  Public  notice  of  availability  of  as¬ 
sistance  awards. 

600.38  Requirement  for  unrestricted  solici¬ 
tations  for  discretionary  assistance 
awards. 

600.39  Nondiscrimination  in  federally  as¬ 
sisted  DOE  Programs— Civil  Rights. 

600.40  Joint  funding  under  grants  and  co¬ 
operative  agreements. 

600.41  Disputes  [Reserved]. 

600.42  Access  to  records. 


Subpart  B — Grants 

600.50  Scope  of  subpart. 

Federal  Requirements 

600.55  Scope  of  section  [Reserved]. 

600.56  Listing  of  Federal  requirements  ap¬ 
plicable  to  grants  [Reserved].  . 

DOE  Administrative  Policies 

600.70  Scope  of  section 

600.71  Authority  to  enter  into  grants. 

600.72  Program  solicitation. 

600.73  Conditions  of  submission  [Re¬ 
served]. 

600.74  Assurances  [Reserved]. 

600.75  [Reserved]. 

600.76  Standard  application  forms. 

600.77  Intergovernmental  coordination 
(OMB  Circular  No.  A-95). 
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600.78  Joint  Funding  Simplification  Act 
(OMB  Circular  No.  A-lll). 

600.79  Release  of  information  including 
proposal  and  application  contents  [Re¬ 
served]. 

600.80  Evaluation  methods  [Reserved]. 

600.81  Disposition  of  proposals  and  appli¬ 
cations  [Reserved]. 

600.82  Patents,  data,  and  copyrights. 

Implementation  of  OMB  Circular  Nos.  A- 
102,  A-110 

600.100  Scope  of  section. 

600.101  General. 

600.102  Cash  depositories. 

600.103  Bonding  and  insurance. 

600.104  Retention  and  custodial  require¬ 
ments  for  records. 

600.105  Waiver  of  “single”  state  agency  re¬ 
quirements. 

600.106  Program  income. 

600.107  Cost  sharing  and  matching  share. 

600.108  Standards  for  financial  manage¬ 
ment  systems. 

600.109  Financial  reporting  requirements. 

600.110  Monitoring  and  reporting  of  pro¬ 
gram  performance. 

600.111  Payment  requirements. 

600.112  Budget  and  financial  plan  revision 
procedures. 

600.113  Closeout  procedures. 

600.114  Suspension  and  termination. 

600.115  Standard  forms  for  applying  for 
Federal  assistance. 

600.116  Property  management  standards. 

600.117  Procurement  standards. 

600.118  Protest. 

Subpart  C — Cooperative  Agreements 
[Reserved] 

Subpart  D — Direct  Loans  [Reserved] 

Subpart  E — Loan  Guarantees  [Reserved] 

Authority:  Sec.  644,  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91,  91 
Stat.  599  (42  U.S.C.  7101);  Pub.  L.  95-224,  92 
Stat.  3  (41  U.S.C.  501) 

Subpart  A — General 

§  600.1  Scope  of  subpart. 

This  subpart  sets  forth  information 
about  the  Department  of  Energy 
(DOE)  assistance  regulations:  Their 
purpose,  authority,  applicability,  issu¬ 
ance,  arrangement,  implementation, 
and  exception  procedure;  definitions 
of  terms;  and  general  DOE  assistance 
policies. 

Regulation  System 
§  600.2  Scope  of  section. 

This  section  sets  forth  introductory 
information  pertaining  to  the  DOE  as¬ 
sistance  regulations:  Their  purpose, 
authority,  applicability,  exclusions,  is¬ 
suance,  arrangement,  publication,  and 
exceptions. 

§  600.3  Purpose. 

This  section  establishes  the  DOE  as¬ 
sistance  regulations  which  codify,  im¬ 
plement,  and  publish  uniform  assist¬ 
ance  policies  and  selected  procedures 
applicable  to  DOE  and  recipients  of 
DOE  assistance  awards.  The  DOE  as- 
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sistance  regulations  do  not,  in  and  of 
themselves,  provide  authority  for  the 
use  of  assistance  instruments  nor  the 
making  of  assistance  awards  where 
statutory  authority  has  not  been  oth¬ 
erwise  provided.  Generic  authority  to 
award  grants  and  cooperative  agree¬ 
ments  is  provided  in  Pub.  L.  95-224, 
the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977.  The  assistance 
regulations  are  distinct  from  the  Fed¬ 
eral  and  DOE  procurement  regula¬ 
tions. 


§  600.4  Authority. 

The  DOE  assistance  regulations  are 
issued  pursuant  to  Section  644  of  the 
Department  of  Energy  Organization 
Act  (Pub.  L.  95-91)  42  U.S.C.  7101  et 
seq.,  and  pursuant  to  the  Secretary’s 
delegation  of  authority  to  the  Direc¬ 
tor,  Procurement  and  Contracts  Man¬ 
agement  Directorate,  in  accordance 
with  Section  642  of  the  Act. 


Also  excluded  is  the  sale,  lease,  license, 
or  other  authorization  to  use  Federal 
property,  when  such  use  is  not  for  the 
purpose  of  stimulation  or  support. 

§  600.7  Issuance. 

The  DOE  assistance  regulations  are 
issued  in  the  Code  of  Federal  Regula¬ 
tions  as  Part  600,  Chapter  II,  of  Title 
10,  Energy  after  publication  in  the 
Federal  Register.  Copies  of  the  DOE 
assistance  regulations  in  the  Federal 
Register  and  Code  of  Federal  Regula¬ 
tions  may  be  purchased  from  the  Su¬ 
perintendent  of  Documents,  Govern¬ 
ment  Printing  Office,  Washington, 
D.C.  20402. 

§  600.8  Arrangement. 

(a)  General  plan.  The  general 
format,  numbering  system,  and  no¬ 
menclature  used  in  this  part  conforms 
with  Federal  Register  standards. 

(b)  Citation.  The  DOE  assistance 
regulation  will  be  cited  in  accordance 
with  Federal  Register  standards. 
Thus  this  paragraph,  when  referred  to 
within  divisions  of  the  DOE  assistance 
regulation,  should  be  cited  as 
§  600.8(b).  When  this  section  is  re¬ 
ferred  to  formally  in  other  documents 
outside  of  this  part,  it  should  be  cited 
as  “10  CFR  2-600.8(b).”  Any  section  of 
the  DOE  assistance  regulation  may  be 
informally  identified,  for  purposes  of 
brevity,  as  “DOE-AR”  followed  by  the 
section  or  paragraph  number,  such  as 
“DOE-AR  10-600.8(b).” 

(c)  Implementation.  Instructions  and 
procedures  needed  by  DOE  to  inter¬ 
nally  implement  this  part  will  be  con¬ 
tained,  in  a  separate  DOE  Financial 
Assistance  Manual,  which  will  be 
available  to  the  public  upon  request. 

§  600.9  Exceptions,  deviations,  or  waivers. 

Requests  for  exceptions,  deviations, 
or  waivers  from  the  requirements  of 
this  part,  unless  exceptions  are  re¬ 
quired  by  program  legislation  or  pro¬ 
gram  regulations,  shall  be  submitted 
to  the  Director,  Procurement  and  Con¬ 
tracts  Management  Directorate.  Ex¬ 
ceptions  may  be  approved  by  the  Di¬ 
rector,  Procurement  and  Contracts 
Management  Directorate  or  his  desig¬ 
nee  on  matters  within  the  scope  of  his 
authority,  or  obtained  by  the  Director 
from  OMB  or  other  cognizant  DOE 
Headquarters  Staff  Office  when  re¬ 
quired  by  law  or  other  applicable  Fed¬ 
eral  requirement. 

Definition  of  Terms 

§  600.20  Scope  of  section. 

This  section  will  include  only  those 
definitions  needed  to  understand  this 
part.  Generally  terms  defined  else¬ 
where  in  statutes,  OMB  circulars,  and 
other  Federal  requirements  will  not  be 
restated  in  this  section. 


§  600.21  Definitions. 

(a)  Assistance  is  where  the  principal 
purpose  of  the  relationship  is  the 
transfer  of  money,  property,  services, 
or  anything  of  value  to  a  recipient  in 
order  to  accomplish  a  public  purpose 
of  support  or  stimulation  authorized 
by  Federal  statute  rather  than  of  ac¬ 
quisition,  by  purchase,  lease,  or  barter, 
of  property  or  services  for  the  direct 
benefit  or  use  of  the  Federal  Govern¬ 
ment. 

(b)  Assistance  instrument  is  a  gener¬ 
al  term  which  identifies  a  class  of  in¬ 
struments  used  to  award  assistance. 
These  instruments  include  grants  and 
cooperative  agreements. 

(c)  DOE  means  the  Department  of 
Energy  as  created  by  the  Department 
of  Energy  Organization  Act. 

(d)  Secretary  means  the  Secretary  of 
DOE. 

General  Provisions 

§  600.31  Scope  of  section. 

This  section  sets  forth  the  regula¬ 
tions  applicable  to  all  assistance  in¬ 
struments  as  defined  herein. 

§  600.32  Selection  of  award  instrument. 

(a)  This  section  provides  guidance  on 
the  appropriate  use  of  award  instru¬ 
ments  consistent  with  the  Federal 
Grant  and  Cooperative  Agreement  Act 
of  1977,  Pub.  L.  95-224  and  OMB  im¬ 
plementation  of  this  Act  as  published 
in  the  Federal  Register  August  18, 
1978  (41  FR  36860)  and  incorporated 
by  reference  herein  as  Attachment 
“A”.  This  section  applies  to  all  pro¬ 
gram  and  individual  transactions 
where  the  choice  of  award  instru¬ 
ments  is  within  the  administrative  dis¬ 
cretion  of  DOE  and  is  not  otherwise 
proscribed  or  limited  by  law.  A  variety 
of  award  instruments  is  available  as 
the  means  for  defining  the  terms  and 
conditions,  and  the  nature  of  the  rela¬ 
tionship  between  DOE  and  eligible  re¬ 
cipients.  The  award  instruments  are 
intended  to  be  different  in  purpose, 
application,  content,  and  nature. 
When  properly  employed,  they  create 
different  relationships  between  the 
parties.  Because  of  these  differences, 
the  decision  to  use  a  particular  instru¬ 
ment  to  implement  a  particular  pur¬ 
pose  must  be  made  deliberately.  The 
determination  of  whether  a  program, 
to  be  implemented  through  individual 
transactions,  is  principally  one  of  ac¬ 
quisition  or  assistance  will  be  made  at 
a  DOE  policy  level.  DOE  Secretarial 
Officers  will  ensure  that  this  determi¬ 
nation  is  either  made  or  reviewed  at  a 
policy  level. 

(b)  Procurement  contracts.  A  pro¬ 
curement  contract  shall  be  used  as  the 
legal  instrument  to  reflect  a  relation¬ 
ship  between  the  Federal  Government 
and  a  state  or  local  government  or 
other  recipient  whenever  (1)  the  prin- 


§  600.5  Applicability. 

The  DOE  assistance  regulations 
apply  to  all  DOE  organizations,  to  all 
DOE  programs  which  will  result  in  as¬ 
sistance  awards,  and  to  all  recipients 
eligible  for  DOE  assistance  awards 
such  as  state  and  local  governments, 
institutions  of  higher  education,  hos¬ 
pitals,  other  nonprofit  organizations, 
individuals,  profitmaking  organiza¬ 
tions,  and  foreign  organizations.  The 
provisions  of  this  part  govern  the 
award  and  administration  of  all  finan¬ 
cial  assistance  matters,  including  reso¬ 
lutions  and  guidelines  issued  by  DOE 
except: 

(a)  As  otherwise  required  by  statute; 

(b)  For  final  regulations  issued 
before  the  effective  date  of  this  part; 

(c)  As  otherwise  provided  by  specific 
program  regulations; 

(d)  Assistance  instruments  awarded 
by  any  Federal  department,  agency,  or 
official  thereof  in  the  performance  of 
functions  transferred  to  DOE  under 
the  Department  of  Energy  Organiza¬ 
tion  Act  (Pub.  L.  95-91),  which  are  in 
effect  as  of  October  1,  1977,  shall  con¬ 
tinue  in  effect  according  to  their  terms 
until  renewed,  continued,  or  otherwise 
extended.  Such  renewals,  continu¬ 
ations,  or  extensions  will  then  be  sub¬ 
ject  to  this  part. 

§  600.6  Exclusions. 

Excluded  from  this  part  are  require¬ 
ments  pertaining  to  procurement  con¬ 
tracts  subject  to  the  Federal  Property 
and  Administrative  Services  Act  of 
1949  and  the  Federal  and  DOE  pro¬ 
curement  regulations,  interagency 
agreements,  memorandums  of  under¬ 
standing  and  programs  or  projects 
which  directly  disseminate  technical 
information,  or  provide  consultation, 
technical  service,  information,  and 
data  counseling  to  recipients  without 
the  use  of  an  assistance  instrument. 
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cipal  purpose  of  the  instrument  is  the 
acquisition  by  purchase,  lease,  or 
barter,  of  property,  or  services  for  the 
direct  benefit  or  use  of  the  Federal 
Government;  or  (2)  whenever  DOE  de¬ 
termines  in  a  specific  instance  that  the 
use  of  a  type  of  procurement  contract 
is  appropriate. 

(c)  Grants.  A  type  of  grant  agree¬ 
ment  shall  be  used  as  the  legal  instru¬ 
ment  to  reflect  a  relationship  between 
the  Federal  Government  and  a  state 
or  local  government  or  other  recipient 
whenever  the  principal  purpose  of  the 
relationship  is  the  transfer  of  money, 
property,  services,  or  anything  of 
value  to  the  state  or  local  government 
or  other  recipient  in  order  to  accom¬ 
plish  a  public  purpose  of  support  or 
stimulation  authorized  by  Federal 
statute,  rather  than  acquisition,  by 
purchase,  lease,  or  barter,  of  property 
or  services  for  the  direct  benefit  or  use 
of  the  Federal  Government;  and  no 
substantial  involvement  is  anticipated 
between  DOE,  acting  for  the  Federal 
Government,  and  the  state  or  local 
government  or  other  recipient  during 
performance  of  the  contemplated  ac¬ 
tivity. 

(d)  Cooperative  agreements.  A  type 
of  cooperative  agreement  shall  be  used 
as  the  legal  instrument  to  reflect  a  re¬ 
lationship  between  the  Federal  Gov¬ 
ernment  and  a  state  or  local  govern¬ 
ment  or  other  recipient  whenever  the 
principal  purpose  of  the  relationship  is 
the  transfer  of  money,  property,  serv¬ 
ices,  or  anything  of  value  to  the  state 
or  local  government  or  other  recipient 
to  accomplish  a  public  purpose  of  sup¬ 
port  or  stimulation  authorized  by  Fed¬ 
eral  statute,  rather  than  acquisition 
by  purchase,  lease,  or  barter,  of  prop¬ 
erty,  or  services  for  the  direct  benefit 
or  use  of  the  Federal  Government;  and 
substantial  involvement  is  anticipated 
between  DOE,  acting  for  the  Federal 
Government,  and  the  state  or  local 
government  or  other  recipient  during 
performance  of  the  contemplated  ac¬ 
tivity. 

(e)  Part  C  (Cooperative  Agreements) 
of  this  regulation  will  be  published  at 
a  later  date.  However,  effective  imme¬ 
diately,  any  instrument  entered  into 
by  DOE  will  identify  on  the  instru¬ 
ment’s  cover  page  whether  the  instru¬ 
ment  is  a  procurement  contract,  a 
grant,  or  a  cooperative  agreement. 

$  600.33  Small  business  participation 

(a)  In  furtherance  of  Pub.  L.  95-91, 
section  102(17),  small  business  firms 
will  be  given  a  reasonable  opportunity 
to  participate,  insofar  as  is  possible, 
fairly  and  equitably  in  assistance 
awards  made  pursuant  to  this  part. 

(b)  It  is  further  DOE’s  desire  to  en¬ 
courage  the  maximum  feasible  in¬ 
volvement  of  small  business,  including 
disadvantaged  small  businesses,  in 
DOE  assistance  awards  consistent  with 
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eligibility  criteria  established  in  pro¬ 
gram  legislation  or  other  applicable 
statutes  or  directives,  and  program¬ 
matic  needs. 

(c)  Solicitation  mechanisms  used  to 
obtain  proposals  or  applications  for  as¬ 
sistance  awards  may  provide  for  small 
business  preferences  where  consistent 
with  eligibility  criteria  established  in 
program  legislation,  other  applicable 
statutes,  directives,  regulations,  and 
programmatic  needs. 

(d)  Recipients  should  accomplish 
the  maximum  amount  of  subcontract¬ 
ing  to  small  and  minority  business 
concerns  that  is  reasonable,  appropri¬ 
ate,  and  consistent  with  the  efficient 
performance  of  awards  received  from 
the  Department. 

(e)  Definitions.—  (1)  Small  business 
concern.  Unless  otherwise  designated 
by  the  DOE  Procurement  Business  Af¬ 
fairs  Office,  a  small  business  concern, 
for  the  purpose  of  awarding  assist¬ 
ance,  is  a  concern,  including  its  affili¬ 
ates,  which  is  independently  owned 
and  operated,  is  not  dominant  in  the 
field  of  operation  in  which  it  is  sub¬ 
mitting  requests  for  assistance,  and 
can  further  qualify  under  the  criteria 
concerning  number  of  employees, 
average  annual  receipts,  or  other  crite¬ 
ria,  as  prescribed  by  the  Small  Busi¬ 
ness  Administration  under  Code  of 
Federal  Regulations,  Title  13,  Part 
121.3-2,  as  amended,  which  contains 
detailed  industry  definitions  and  relat¬ 
ed  procedures  for  grants  and  coopera¬ 
tive  agreements. 

(2)  Socially  and  economically  disad¬ 
vantaged  business  enterprise.  A  small 
business  concern  owned  and  controlled 
by  socially  and  economically  disadvan¬ 
taged  individuals,  which  is  at  least  50 
per  centum  owned  by  one  or  more  so¬ 
cially  and  economically  disadvantaged 
individuals;  or  in  the  case  of  any  pub¬ 
licly  owned  business,  at  least  50  per 
centum  of  the  stock  of  which  is  owned 
by  one  or  more  socially  and  economi¬ 
cally  disadvantaged  individuals;  and 
whose  management  and  daily  business 
operations  are  controlled  by  one  or 
more  of  such  individuals.  For  purposes 
of  this  definition,  socially  and  eco¬ 
nomically  disadvantaged  individuals 
include  Black  Americans,  Hispanic 
Americans,  Native  Americans,  and 
other  specified  minorities,  or  any 
other  individual  found  to  be  disadvan¬ 
taged  by  the  Small  Business  Adminis¬ 
tration  pursuant  to  Section  8(a)  of  the 
Small  Business  Act. 

§600.34  Unsolicited  applications  and  pro¬ 
posals  for  financial  assistance  awards. 

(a)  Policy.  Although  it  is  DOE 
policy  to  solicit  applications  and  pro¬ 
posals  for  assistance  awards  where 
possible,  DOE  also  values  obtaining  in¬ 
novative  ideas,  methods,  and  ap¬ 
proaches  in  energy  areas  offered  by 
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the  public  through  unsolicited  applica¬ 
tions  and  proposals. 

(b)  Scope.  This  section  applies  to  un¬ 
solicited  proposals  being  considered 
for  support  through  an  assistance  in¬ 
strument.  This  section  does  not  apply 
when  a  procurement  contract  is  the 
appropriate  award  instrument  in  ac¬ 
cordance  with  §  600.32(b). 

(c)  Definition  of  unsolicited  propos¬ 
al.  The  term  unsolicited  proposal  (ap¬ 
plication)  means  a  written  request  for 
DOE  support  of  a  project,  which  is 
submitted  without  a  written  or  verbal 
solicitation  made  by  DOE.  The  term 
may  include  both  requests  for  support 
of  a  new  project  and  requests  for  addi¬ 
tional  support  of  a  previously  funded 
project  (renewals). 

(d)  Advance  consultation.  Organiza¬ 
tions  or  individuals  who  are  interested 
in  submitting  an  unsolicited  proposal 
are  encouraged,  before  expending  ex¬ 
tensive  effort  in  preparing  a  detailed 
unsolicited  proposal  or  submitting  any 
proprietary  information  to  the  Gov¬ 
ernment,  to  make  preliminary  inquir¬ 
ies  of  DOE  program  staff  as  to  the 
general  interest  in  the  type  of  project 
contemplated.  Prior  contact  with 
agency  technical  personnel  is  permissi¬ 
ble  and  is  encouraged  with  the  limited 
objectives  of  conveying  to  the  prospec¬ 
tive  recipient  an  understanding  of  the 
agency  mission  and  interest  relative  to 
the  type  of  project  contemplated.  The 
project  officer  shall  not  indicate  or 
imply  in  discussions  with  the  potential 
proposer  that  a  proposal  will  result  in 
an  award.  Nothing  is  to  be  suggested 
to  encourage  or  authorize  the  propos¬ 
er  to  perform  any  work  at  DOE  ex¬ 
pense  in  anticipation  of  support  or  an 
award.  If  there  have  been  prior  discus¬ 
sions  with  a  particular  DOE  program 
and  the  proposal  is  intended  for  con¬ 
sideration  by  that  program  “For  con¬ 
sideration  by— Program”  should  be 
stated  on  the  face  of  the  proposal. 

(e)  Guides.  Guides  for  preparing  the 
content  of  unsolicited  proposals  are 
available  from  the  DOE  Procurement 
and  Contracts  Management  Director¬ 
ate,  Unsolicited  Proposals  Manage¬ 
ment  Branch,  PR-33,  Washington, 
D.C.  20545.  Notwithstanding  these 
guides,  state  and  local  governments 
may  submit  unsolicited  applications  or 
proposals  using  the  application  forms 
authorized  by  OMB  Circular  No.  A- 
102,  Attachment  M. 

(f)  Submission  point  All  unsolicited 
proposals  for  new  or  renewals  of  finan¬ 
cial  assistance  awards  will  be  submit¬ 
ted  to  DOE,  Procurement  and  Con¬ 
tracts  Management  Directorate,  Unso¬ 
licited  Proposals  Management  Branch, 
PR-33,  Washington,  D.C.  20545. 

(g)  Receipt  and  review.  (1)  Receipt 
of  unsolicited  proposals  will  be  ac¬ 
knowledged  promptly  by  the  Procure¬ 
ment  and  Contracts  Management  Di¬ 
rectorate  and  then  forwarded  expedi- 
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tiously  to  potentially  interested  pro¬ 
gram  offices.  Each  unsolicited  propos¬ 
al  that  is  circulated  for  a  comprehen¬ 
sive  evaluation  shall  have  a  legend  at¬ 
tached  or  imprinted  on  it  by  the  Pro¬ 
curement  and  Contracts  Management 
Directorate  identifying  it  as  an 
unsolicited  proposal,  and  stating  that 
it  shall  be  used  only  for  purposes  of 
evaluation. 

(2)  The  responsible  program  official 
or  designee  shall  assign  a  project  offi¬ 
cer  and  other  personnel,  as  necessary, 
to  evaluate  the  proposal  fairly  and  ob¬ 
jectively.  In  some  instances,  the  re¬ 
sponsible  program  official  may  find  it 
advantageous  to  subject  the  proposal 
to  external,  such  as  peer  group  re¬ 
views,  rather  than  internal  evaluation. 

(3)  Unsolicited  proposals  may  in¬ 
clude  data  which  the  proposer  does 
not  want  disclosed  for  purposes  other 
than  the  evaluation  of  the  proposal. 
In  which  case,  each  page  containing 
such  data  should  be  marked  with  the 
words  “Proprietory  Data— Restricted 
Use”  at  the  top  of  the  page.  In  the 
event  that  an  unsolicited  proposal,  in 
whole  or  in  part,  indicates  that  the 
proposer  wishes  to  impose  restrictions 
on  the  use  or  disclosure  of  the  data 
contained  in  the  proposal,  DOE  per¬ 
sonnel  handling  the  proposal  should 
take  care  to  ensure  that  the  informa¬ 
tion  in  the  proposal  is  not  disclosed 
outside  of  the  Department  except  for 
purpose  of  scientific/technical/busi¬ 
ness  evaluation.  The  assigned  project 
officer  has  responsibility  for  ensuring 
that  proposal  reviewers  are  free  of  any 
direct  affiliation  with  the  individual(s) 
or  institution  submitting  the  proposal. 
DOE  policy  on  the  use  of  information 
contained  in  proposals  is  to  use  such 
information  only  for  evaluation  pur¬ 
poses,  except  to  the  extent  such  infor¬ 
mation  is  generally  available  to  the 
public,  is  already  the  property  of  the 
Government,  or  is  available  to  the 
Government  without  restriction.  Ac¬ 
cordingly,  if  a  proposal  contains  infor¬ 
mation  the  proposer  wishes  to  protect, 
the  proposer  should  mark  the  cover 
page  of  the  proposal  with  the  follow¬ 
ing  Notice: 

Notice 

The  data  contained  in  pages  -  of  this 

proposal  have  been  submitted  in  confidence 
and  contain  trade  secrets  and/or  privileged 
or  confidential  commercial  or  financial  in¬ 
formation,  and  such  data  shall  be  used  or 
disclosed  only  for  evaluation  purposes:  Pro¬ 
vided,  That  if  this  proposer  receives  an 
award  as  a  result  of  or  in  connection  with 
the  submission  of  this  proposal  the  Govern¬ 
ment  shall  have  the  right  to  use  or  disclose 
the  data  herein  to  the  extent  provided  in 
the  award.  This  restriction  does  not  limit 
the  Government’s  right  to  use  or  disclose 
data  obtained  without  restriction  from  any 
source,  including  the  proposer. 

DOE  shall  ensure  that  all  copies  of 
the  proposal  carry  the  above  Notice, 


and  that  it  is  not  disclosed  outside 
DOE  except  for  evaluation  purposes. 

(h)  Criteria  for  acceptance  of  an  un¬ 
solicited  proposal.  Unsolicited  applica¬ 
tions  and  proposals  may  be  accepted 
for  support  if  the  project  has  high 
technical  merit  or  program  value  in 
accordance  with  paragraph  (i)  of  this 
section:  support  is  appropriate  to  ac¬ 
complish  a  public  purpose  authorized 
by  legislation  in  accordance  with  para¬ 
graph  (j)  of  this  section:  and  when 
funds  are  available.  If  an  unsolicited 
proposal  fails  to  meet  any  one  of  the 
foregoing  factors,  it  will  be  returned  to 
the  submitter  without  support  in  ac¬ 
cordance  with  paragraph  (k)  of  this 
section.  The  responsibility  .for  making 
the  foregoing  judgments  or  decisions 
rests  with  the  DOE  program  office 
which  evaluates  the  proposal. 

(i)  Review  for  high  technical  merit 
or  program  value— ( 1 )  Evaluation.  An 
unsolicited  proposal  shall  first  be  eval¬ 
uated  by  the  program  office  consider¬ 
ing  the  following  criteria: 

(1)  The  anticipated  objectives  to  be 
achieved  and  the  probability  of  achiev¬ 
ing  the  stated  objectives; 

(ii)  The  facilities  or  techniques 
which  the  proposer  possesses  and 
offers  which  are  considered  to  be  inte¬ 
gral  factors  for  achieving  the  objec¬ 
tives  of  the  proposal; 

(iii)  The  qualifications,  capabilities, 
and  experiences  of  the  proposed  inves¬ 
tigator,  team  leader,  or  key  personnel, 
who  are  considered  to  be  critical  in 
achieving  the  objectives  of  the  propos¬ 
al; 

(2)  Determination.  The  program 
office  shall  determine  whether  the 
proposal  or  application  offers  a  proj¬ 
ect  with: 

(i)  High  technical  merit  which  repre¬ 
sents  an  innovative  idea,  method,  or 
approach;  or 

(ii)  Program  value  not  previously 
recognized  by  DOE. 

Where  a  positive  determination 
cannot  be  made,  the  proposal  or  appli¬ 
cation  shall  be  returned  to  the  submit¬ 
ter  in  accordance  with  paragraph  (k) 
of  this  section. 

(j)  Relevance  to  accomplishment  of  a 
public  purpose.  An  unsolicited  propos¬ 
al  or  application  to  be  accepted  must 
be  relevaht  to  a  public  purpose  of  sup¬ 
port  or  stimulation  authorized  by 
DOE  program  legislation.  The  follow¬ 
ing  list,  which  is  not  all  inclusive,  illus¬ 
trates  the  kinds  of  factors  which  may 
be  considered  and  used  by  DOE  pro¬ 
gram  offices  as  a  basis  for  accepting  an 
unsolicited  proposal  for  assistance 
award: 

(1)  The  potential  contribution  which 
the  proposed  work  is  expected  to  make 
to  the  DOE  assistance  mission; 

(2)  The  economic,  environmental, 
and  societal  significance  which  a  suc¬ 
cessful  demonstration  or  project  may 


have,  if  any,  for  the  national  energy 
program; 

(3)  The  relationship  of  the  proposal 
to: 

(i)  The  public  need  for  the  potential 
results  of  the  research,  development, 
or  demonstration  effort,  and  whether 
it  is  unlikely  that  similar  results  would 
be  achieved  in  a  timely  manner  in  the 
absence  of  Federal  assistance; 

(ii)  Whether  the  potential  opportu¬ 
nities  for  non-Federal  interests  to  re¬ 
capture  the  investment  in  the  under¬ 
taking  through  the  normal  commer¬ 
cial  utilization  of  proprietary  knowl¬ 
edge  appear  inadequate  to  encourage 
timely  results; 

(iii)  The  extent  of  the  problems 
treated  and  whether  the  objectives 
sought  by  the  undertaking  are  nation¬ 
al,  widespread,  or  regional  in  their  sig¬ 
nificance; 

(iv)  The  extent  of  opportunities  to 
induce  non-Federal  support  of  the  un¬ 
dertaking  through  regulatory  actions, 
end  use  controls,  tax  and  price  incen¬ 
tives,  public  education,  or  other  alter¬ 
natives  to  direct  Federal  financial  as¬ 
sistance; 

(v)  The  degree  of  risk  of  loss  of  the 
investment  inherent  in  the  research, 
and  the  availability  of  risk  capital  to 
the  non-Federal  entities  which  might 
otherwise  engage  in  the  field  of  the  re¬ 
search  so  as  to  further  timely  develop¬ 
ment  of  the  technology. 

(k)  Nonsupport  of  proposal  If  the 
proposal  does  not  offer  sufficient  tech¬ 
nical  merit  or  program  value;  is  not 
relevant  to  the  accomplishment  of  a 
public  purpose  authorized  by  DOE 
program  legislation;  or  if  funds  are  not 
available;  the  proposal  will  be  re¬ 
turned  to  the  submitter.  The  review¬ 
ing  program  office  shall  prepare  a 
letter  to  the  submitter  for  signature  of 
the  responsible  program  official  or 
designee  which  sets  forth  the  basis  for 
rejection  of  the  unsolicited  proposal  or 
application. 

(l)  Support  of  proposal  There  is  no 
prescribed  format  for  the  program 
documentation  necessary  to  justify 
providing  support.  The  minimum  re¬ 
quirements  are  that:  there  be  a  rea¬ 
sonable  basis  for  acceptance  based  on 
paragraphs  (i)  and  (j)  of  this  section; 
the  rationale  for  providing  support  be 
written,  and  approvals  be  obtained  as 
required  by  DOE;  and,  that  a  copy  of 
the  documentation  be  included  in  the 
assistance  instrument  award  file.  The 
rationale  for  providing  support  analy¬ 
sis  may  be  included  in  documents  re¬ 
quired  by  program  offices  for  project 
approval. 

§  600.35  Responsibility  for  issuing  solicita¬ 
tions  for  proposals  or  applications. 

(a)  It  is  DOE  policy  to  favor  solicita¬ 
tion  of  proposals  or  applications, 
where  discretionary  assistance  awards 
are  available,  in  preference  to  relying 
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on  unsolicited  proposals  to  maximize 
opportunities  for  open  participation 
by  the  public  in  DOE  assistance 
awards. 

(b)  The  Procurement  and  Contracts 
Management  Directorate  and  author¬ 
ized  field  contracting  offices  of  DOE 
are  the  offices  responsible  for  issuing 
solicitations,  announcements,  or  the 
like,  which  call  for  the  submission  of 
proposals  and  applications  by  a  certain 
due  date  which,  if  favorably  acted 
upon  by  DOE,  may  result  in  assistance 
awards  except  as  provided  in  para¬ 
graph  (c)  of  this  section. 

§  600.36  Notice  of  program  interest 

(a)  A  notice  of  program  interest  can 
be  used  to  stimulate  the  flow  of  unsoli¬ 
cited  proposals  or  applications  when 
the  program  objectives  cannot  be  de¬ 
fined  sufficiently  to  prepare  a  pro¬ 
gram  solicitation  as  described  in 
§  600.72.  Each  program  office  may 
publish  periodically  a  listing  of  broad, 
general,  technical  problems  and  areas 
needing  investigation. 

(b)  The  notice  should  contain  the 
following,  at  a  minimum: 

(1)  A  number  assigned  by  the  issuing 
program  office  for  control  and  refer¬ 
ence  purposes; 

(2)  A  brief  description  of  the  broad, 
general,  technical  program  or  areas 
needing  investigation  (generally  50 
words  or  less); 

(3)  A  statement  of  the  principal  pro¬ 
gram  objective  in  possibly  funding  un¬ 
solicited  proposals  as  either 

(i)  The  acquisition  of  concepts,  prop¬ 
erty,  or  services  for  the  direct  benefit 
or  use  of  the  Federal  Government;  or 

(ii)  The  transfer  of  money,  property, 
or  services  to  a  recipient  for  support  or 
stimulation  authorized  by  Federal 
statute; 

(4)  A  statement  about  how  unsolicit¬ 
ed  proposals  will  be  evaluated  and  ac¬ 
cepted: 

(i)  If  the  principal  program  objective 
is  to  accomplish  a  public  purpose  of 
support  or  stimulation,  the  policy  in 
§  600.34(h)  shall  apply.  Such  proposals 
will  be  evaluated  for  merit  in  accord¬ 
ance  with  §  600.34(0.  Acceptance  of 
meritorious  unsolicited  proposals  will 
be  based  on  consideration  of  the  fac¬ 
tors  in  $  600.34(j)  unless  factors  for  ac¬ 
ceptance  are  included  in  the  notice,  in 
which  case,  the  acceptance  factors  in 
the  notice  shall  govern  over  the  fac¬ 
tors  in  §  600.34(j); 

(ii)  If  the  principal  program  objec¬ 
tive  is  the  acquisition  of  concepts, 
property,  or  services  for  the  direct 
benefit  or  use  of  the  Federal  Govern¬ 
ment,  the  policy  regarding  evaluation 
and  acceptance  of  unsolicited  propos¬ 
als  in  41  CFR  9-4.9  shall  apply; 

(5)  Restrictions,  if  any,  as  to  who 
may  submit  proposals; 

(6)  A  contact  (name  and  telephone 
number)  within  the  program  office  or 


divisions,  where  additional  informa¬ 
tion  may  be  obtained; 

(7)  An  expiration  date  which  identi¬ 
fies  when  the  notice  will  no  longer  be 
current.  This  date  shall  not  be  used  as 
a  required  common  due  date  for  sub¬ 
mission  of  proposals; 

(8)  A  statement  that  DOE  reserves 
the  right  to  support  or  not  support,  in 
whole  or  in  part,  any  or  all  proposals 
received; 

(9)  A  statement  that  DOE  assumes 
no  responsibility  for  any  costs  associ¬ 
ated  with  specific  proposal  prepara¬ 
tion  if  no  award  is  made;  but  that,  if 
an  award  is  made,  DOE  will  pay  its  al¬ 
locable  share  of  bid  and  proposal  ex¬ 
penses  as  provided  for  in  applicable 
Federal  cost  prindoles  referenced  in 
§  600.108; 

(10)  Proposals  submitted  pursuant  to 
the  notice  should  be  mailed  to  the 
Procurement  and  Contracts  Manage¬ 
ment  Directorate,  Unsolicited  Propos¬ 
al  Management  Branch,  Department 
of  Energy,  Washington,  D.C.  20545; 

(11)  A  reference  that  detailed  infor¬ 
mation  concerning  assistance  policy 
and  procedures  is  contained  in  the 
DOE  assistance  regulation,  10  CFR, 
Chapter  II,  Part  600; 

(12)  As  much  information  as  possible 
as  to  how  proposals  and  applications 
will  be  evaluated; 

(13)  Policies  and  procedures  for  pat¬ 
ents.  data,  and  copyrights  is  in  accord¬ 
ance  with  §  600.82  for  grants  and  a  sep¬ 
arate  section  applicable  to  cooperative 
agreements,  and  41  CFR  Part  9.  Pro¬ 
posers  have  the  right  to  request  in  ad¬ 
vance  of  or  within  30  days  after  the  ef¬ 
fective  date  of  award  a  waiver  of  all  or 
any  part  of  the  United  States  rights  in 
subject  inventions. 

(c)  The  notice  should  be  approved 
for  publication  at  a  Headquarters  or 
field  program  level  designated  by  the 
head  of  the  program  office.  The  notice 
should  be  in  a  format  that  best  re¬ 
flects  the  needs  of  the  specific  pro¬ 
gram,  for  example,  letter,  booklet,  bul¬ 
letin,  or  other  documents. 

(d)  The  notice  should  be  distributed 
widely.  It  may  be  distributed  to  indus¬ 
try  associations,  including  small  busi¬ 
ness  associations;  schools,  colleges,  and 
universities;  appropriate  professional 
and  scientific  journals;  state,  local,  and 
regional  governmental  organizations; 
the  Commerce  Business  Daily;  other 
DOE  offices;  and  individuals  and  orga¬ 
nizations  who  request  copies  on  a  one¬ 
time  basis.  Copies  of  the  notice  shall 
be  sent  to  the  Procurement  and  Con¬ 
tracts  Management  Directorate,  Office 
of  Program  Support,  PR-40,  Head¬ 
quarters  for  information. 

(e)  The  submission  of  innovative 
methods,  approaches  or  ideas  is  not  to 
be  restricted  to  those  problems  or 
technical  areas  published  in  the  notice 
of  program  interest.  Alternatives  will 
be  eligible  for  consideration. 


(f )  Proposals  which  are  submitted  in 
response  to  a  notice  of  program  inter¬ 
est  shall  be  accepted  or  rejected  as  de¬ 
scribed  in  $  600.34. 

§  600.37  Public  notice  of  availability  of  as¬ 
sistance  awards. 

(a)  In  order  to  maximize  involve¬ 
ment  of  prospective  recipients  in  DOE 
assistance  programs,  it  is  DOE’s  policy 
to  provide  timely  notice  to  the  public 
as  to  the  availability  of  assistance 
awards. 

(b)  Early  notice  regarding  legislated 
grant  or  other  assistance  program  will 
be  provided  by  DOE  to  the  Office  of 
Management  and  Budget  for  publica¬ 
tion  in  the  Catalog  of  Federal  Domes¬ 
tic  Assistance  pursuant  to  OMB  Circu¬ 
lar  No.  A-89.  When  legislated  assist¬ 
ance  programs  or  program  objectives 
which  are  to  be  implemented  via  as¬ 
sistance  instruments  reach  the  point 
where  applications  or  proposals  are  to 
be  obtained,  timely  notice  of  such  so¬ 
licitations  will  be  published  in  the  Fed¬ 
eral  Register,  Commerce  Business 
Daily,  trade  and  professional  journals, 
which  are  widely  circulated  to  state 
and  local  governments,  and  news 
media,  as  appropriate  to  communicate 
with  potentially  interested  applicants. 

(c)  When  a  DOE  assistance  program 
involves  making  assistance  available 
via  prime  recipients  to  subrecipients, 
such  as  through  states  to  local  govern¬ 
ments,  prime  recipients  should  provide 
timely  advance  notice  to  subrecipients 
as  to  the  availability  of  such  assist¬ 
ance,  and  provide  a  reasonable  time 
period  for  subrecipients  to  prepare  ap¬ 
plications  and  secure  prerequisite  local 
approvals. 

$600.38  Requirement  for  unrestricted  so¬ 
licitations  for  discretionary  assistance 
awards. 

(a)  Policy.  It  is  DOE  policy  to  maxi¬ 
mize  the  opportuity  for  prospective  re¬ 
cipients  to  be  considered  for  assistance 
awards  where  eligibility  is  not  pre¬ 
scribed  by  law.  Therefore,  when  eligi¬ 
bility  is  not  prescribed  by  law  or  a 
final  program  regulation,  and  when 
discretionary  assistance  awards  are  se¬ 
lected  to  accomplish  a  program  objec¬ 
tive,  applications  or  proposals  will  be 
obtained  by  issuance  of  a  written  so¬ 
licitation.  When  DOE  initiates  the  so¬ 
licitation  of  applications  or  proposals, 
eligibility  to  be  considered  for  discre¬ 
tionary  awards  will  not  be  restricted 
by  DOE  to  one  category  of  recipients 
or  to  a  single  recipient  without  ade¬ 
quate  basis. 

(b)  Justification  of  restricted  eligi¬ 
bility.  Where  program  legislation  ex¬ 
plicitly  restricts  eligibility,  e.g.,  state 
governments,  no  justification  is  re¬ 
quired.  When  program  regulations  re¬ 
strict  eligibility  beyond  the  restric¬ 
tions  required  by  the  program  legisla¬ 
tion,  the  basis  for  the  restriction  shall 
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be  set  forth  in  the  program  rulemak¬ 
ing.  In  all  other  cases,  a  written  justifi¬ 
cation  must  be  prepared  to  set  forth 
the  basis  for  restricting  eligibility.  41 
CFR  9-3.805-51  shall  be  used  as  a 
guide  in  preparing  the  “justification 
for  restricting  eligibility.”  The  reasons 
offered  will  be  evaluated  for  consisten¬ 
cy  with  the  policy  in  paragraph  (a)  of 
this  section,  DOE’s  overall  mission, 
and  the  objective  of  maintaining  an 
open  and  fair  system  of  making  assist¬ 
ance  awards. 

(c)  Approvals.  Justifications  of  re¬ 
stricted  eligibility  will  be  signed  by  the 
Assistant  Secretary,  Director,  Admin¬ 
istrator,  Head  of  Office  or  their  desig¬ 
nees  and  will  be  reviewed  by  Office  of 
General  Counsel  for  legal  sufficiency 
prior  to  issuance  of  the  restricted  so¬ 
licitation.  The  signed  justification  will 
be  forwarded  to  the  awarding  officer 
as  documentation  for  the  official 
award  file. 

§  600.39  Nondiscrimination  in  federally 
assisted  DOE  programs — Civil  Rights. 

Recipients  of  DOE  financial  assist¬ 
ance  awards  which  are  provided  under 
DOE  Federal  Assistance  programs 
shall  comply  with  Part  1040,  Chapter 
X,  Title  10  of  the  Code  of  Federal 
Regulations  “Nondiscrimination  in 
Federally  Assisted  Programs”  (pro¬ 
posed  rule)  (10  CFR  Part  1040)  as  pub¬ 
lished  in  the  FR  Vol.  43,  No.  222, 
Thursday,  November  16,  1978  (pages 
53658  through  53676)  and  when  pub¬ 
lished,  as  a  final  rule.  10  CFR  Part 
1040  provided  that  no  person  shall  on 
the  ground  of  race,  color,  national 
origin,  sex,  handicap,  or  age  be  ex¬ 
cluded  from  participation  in,  be  denied 
the  benefits  of,  be  subjected  to  dis¬ 
crimination  under,  or  be  denied  em¬ 
ployment,  where  the  main  purpose  of 
the  program  or  activity  is  to  provide 
employment  or  when  the  delivery  of 
program  services  is  affected  by  the  re¬ 
cipient’s  employment  practices,  in  con¬ 
nection  with  any  program  or  activity 
receiving  Federal  assistance  from  the 
DOE. 

§600.40  Joint  funding  under  grants  and 
cooperative  agreements. 

Pursuant  to  Section  10(c)  of  the  Fed¬ 
eral  Grant  and  Cooperative  Agree¬ 
ment  Act  of  1977  (Pub.  L.  95-224), 
DOE  is  provided  the  opportunity  and 
the  authority  to  participate  in  joint 
funded  projects  with  other  Federal 
agencies  in  any  funding  relationship 
which  will  serve  the  best  interest  of  all 
of  the  participating  agencies’  pro¬ 
grams.  Such  joint  funding  project  may 
include  more  than  one  type  of  assist¬ 
ance  relationship,  e.g.,  some  compo¬ 
nents  of  a  project  may  be  funded  by 
grants  and  other  components  of  the 
project  may  be  funded  by  cooperative 
agreements,  or  in  rare  instances,  by 


other  assistance  instruments  such  as 
direct  loans,  loan  guarantees,  etc. 

§  600.41  Disputes.  [Reserved] 

§  600.42  Access  to  records. 

The  Secretary,  the  Comptroller 
General  of  the  United  States,  or  any 
of  their  duly  authorized  representa¬ 
tives.  shall  have  access  to  any  books, 
documents,  papers,  and  records  of  any 
recipient  of  an  assistance  instrument 
awarded  by  the  DOE,  which  are  di¬ 
rectly  pertinent  to  a  specific  assistance 
award  project  or  program,  for  the  pur¬ 
pose  of  making  audit,  examination,  ex¬ 
cerpts  and  transcriptions.  With  re¬ 
spect  to  all  contracts  or  subgrants 
awarded  by  recipients  of  DOE  assist¬ 
ance  awards,  such  contractors  or  sub¬ 
grants  utilizing  Federal  funds  under 
such  DOE  awards  shall  include  a  pro¬ 
vision  to  the  effect  that  the  recipient 
of  a  DOE  assistance  award,  the  Secre¬ 
tary,  the  Comptroller  General  of  the 
United  States,  or  any  of  their  duly  au¬ 
thorized  representatives,  shall  have 
access  to  any  books,  documents, 
papers  and  records  of  the  contractor 
or  subgrantee  which  are  directly  perti¬ 
nent  to  any  contract  or  subgrant  activ¬ 
ity  utilizing  Federal  funds  provided  by 
DOE  to  the  primary  recipient.  Recipi¬ 
ents  of  DOE  assistance  awards  shall 
require  contractors  or  subgrantees  to 
maintain  all  required  records  for  3 
years  after  a  DOE  assistance  recipient 
has  made  final  payments  to  such  con¬ 
tractors  or  subgrantees  and  all  other 
pending  matters  between  the  parties 
are  closed. 

Subpart  B — Grants 

§  600.50  Scope  of  subpart. 

(a)  This  subpart  establishes  uniform 
administrative  requirements  for  the 
award  and  administration  of  grants  by 
the  Department  of  Energy  (DOE). 
This  subpart  is  intended  to  include  re¬ 
quirements  specifically  applicable  to 
DOE  grantees,  and  selected  DOE  ad¬ 
ministrative  policies  applicable  to 
grants  which  are  mandatory  for  DOE 
personnel.  The  establishment  of  pro¬ 
gram  requirements,  as  distinct  from 
administrative  requirements  in  this 
subpart,  is  the  responsibility  of  DOE 
program  office. 

(b)  The  scope  includes  policies  and 
requirements  from  the  initiation  of  so¬ 
licitations  for  grant  applications  or 
proposals  through  award,  perform¬ 
ance,  and  closeout  of  grant  award  in¬ 
struments. 

(c)  The  scope  also  includes  policy 
and  requirements  applicable  to  all  po¬ 
tential  categories  of  grantees  including 
state  and  local  governments,  institu¬ 
tions  of  higher  education,  hospitals, 
other  non-profit  organizations,  profit¬ 
making  organizations,  individuals,  and 
foreign  organizations. 


(d)  This  subpart  is  divided  into  three 
sections  which  include  adoption  of 
Federal  requirements  applicable  to 
grants,  elements  of  the  DOE  adminis¬ 
trative  system  for  administering 
grants,  and  implementation  of  OMB 
Circular  Nos.  A-102  and  A- 110. 

Federal  Requirements 
§  600.55  Scope  of  section.  [Reserved] 

§600.56  Listing  of  Federal  requirements 

applicable  to  grants.  [Reserved] 

DOE  Administrative  Policies 
§  600.70  Scope  of  section. 

This  section  contains  those  elements 
of  DOE’s  administrative  system  which 
grantees  need  to  know  about  in  order 
to  apply  for  and  be  considered  for  a 
DOE  grant  award. 

§  600.71  Authority  to  enter  into  grants. 

DOE  is  authorized  to  award  grants 
pursuant  to  specific  statutory  authori¬ 
ties  transferred  to  DOE,  the  Federal 
Grant  and  Cooperative  Agreement  Act 
of  1977,  41  U.S.C.  501  et  seq.,  and  indi¬ 
vidual  DOE  grant  program  legislation. 

§  600.72  Program  solicitation. 

(a)  A  program  solicitation  shall  be 
used  to  request  submission  of  propos¬ 
als  or  applications  for  DOE  support 
through  grants  in  identified  areas 
except  when  such  proposals  or  appli¬ 
cations  are  obtained  by  program  regu¬ 
lation.  A  program  solicitation  is  more 
definitive  than  a  notice  of  program  in¬ 
terest  as  described  in  §  600.36  and  nor¬ 
mally  describes  the  specific  types  of 
projects  the  program  office  wishes  to 
fund.  A  program  solicitation  normally 
is  active  for  a  more  limited  period  of 
time,  such  as  30-90  days,  as  compared 
to  a  notice  of  program  interest  which 
may  be  in  effect  for  up  to  1  year.  A 
program  solicitation  specifies  common 
due  date(s).for  submission  of  proposals 
as  compared  to  a  notice  where  unsoli¬ 
cited  proposals  may  be  submitted  at 
any  time  during  the  period  the  notice 
is  in  effect.  Under  a  program  solicita¬ 
tion,  proposals  may  be  evaluated  on 
the  basis  of  comparative  merit,  or  indi¬ 
vidually  against  certain  minimum  cri¬ 
teria,  or  in  any  other  manner  which  is 
objective,  fair,  and  achieves  the  pro¬ 
gram  objective.  Program  solicitations 
may  be  used  for  any  purpose  from  re¬ 
search  and  development  to  trainee- 
ships  where  it  is  certain  that  awards 
will  be  made  through  grant  instru¬ 
ments  prior  to  issuance  of  the  solicita¬ 
tion.  Solicited  proposals  which  include 
data  that  the  proposer  wishes  to  pro¬ 
tect  shall  be  marked  in  accordance 
with  the  procedure  set  forth  in 
§  600.34(g)(3). 

(b)  Program  solicitations  may  only 
be  issued  in  accordance  with  §  600.35. 
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§  600.73  Conditions  of  submission.  [Re¬ 
served] 

§  600.74  Assurance.  [Reserved] 

§600.75  [Reserved] 

§  600.76  Standard  application  forms. 

(a)  Recipients  subject  to  OMB  Circu¬ 
lars  Nos.  A- 102  and  A-110.  DOE  will 
use  the  standard  forms  as  prescribed 
by  OMB  Circular  Nos.  A-102  and  A- 
110,  attachment  M. 

(b)  Other  recipients.  There  are  no 
standard  application  forms  for  profit¬ 
making  organizations,  individuals,  and 
foreign  organizations.  Applicable 
forms  will  be  provided  in  individual  so¬ 
licitations. 

§  600.77  Intergovernmental  coordination. 

(OMB  Circular  No.  A-95) 

(a)  OMB  Circular  No.  A-95  (revised 
January  2,  1976)  implements  Section 
204  of  the  Demonstration  Cities  and 
Metropolitan  Development  Act  of 
1966,  Title  IV  of  the  Intergovernmen¬ 
tal  Cooperative  Act  of  1968,  and  Sec¬ 
tion  102(2)(c)  of  the  National  Environ¬ 
mental  Policy  Act  of  1969  by  establish¬ 
ing  requirements  relating  to: 

(1) A  project  notification  and  review 
system  (PNRS)  (part  I); 

(2)  Direct  Federal  development  (part 
II); 

(3)  State  plans  (part  III);  and 

(4)  Coordination  of  planning  in  mul- 
ti jurisdictional  areas  (part  IV). 

(b)  Attachment  M  to  OMB  Circular 
Nos.  A-102  and  A-110  promulgates  a 
standard  form  (SF  424)  to  be  used  as  a 
face  sheet  for  applications  for  support 
under  programs  covered  by  Part  I  of 
Attachment  A  to  OMB  Circular  No.  A- 
95,  as  an  optional  notification  of 
intent  by  applicants,  and  as  a  Federal 
report  form  of  actions  taken  on  such 
applications. 

(c)  State  and  local  government  appli¬ 
cants  are  subject  to  the  requirements 
of  OMB  Circular  No.  A-95  for  DOE 
programs  covered  by  OMB  Circular 
No.  A-95. 

§600.78  Joint  Funding  Simplification  Act 
(OMB  Circular  No.  A-lll). 

(a)  The  Joint  Funding  Simplification 
Act  of  1974  (42  U.S.C.  4251  et  seq.) 
provides  for  state  and  local  govern¬ 
ments  and  non-profit  organizations  to 
combine  state  and  Federal  resources  in 
support  of  projects  of  common  inter¬ 
est  to  the  governments  and  organiza¬ 
tions  concerned. 

(b)  OMB  Circular  No.  A-lll  has  es¬ 
tablished  procedures  for  the  submis¬ 
sion  of  applications  for  joint  funding 
through  state  and  areawide  clearing¬ 
houses  and  Federal  Regional  Councils. 

(c)  Prospective  state  or  local  govern¬ 
ment  applicants  should  make  prelimi¬ 
nary  inquiries  to  DOE  program  offices 
before  initiating  formal  applications  if 
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such  state  or  local  government  desires 
a  project  to  be  funded  by  DOE  pursu¬ 
ant  to  the  OMB  Circular  No.  A-lll 
procedures. 

§600.79  Release  of  information  including 
proposal  and  application  contents.  [Re¬ 
served] 

§  600.80  Evaluation  methods.  [Reserved] 

§600.81  Disposition  of  proposals  and  ap¬ 
plications.  [Reserved] 

§  600.82  Patents,  data,  and  copyrights. 

(a)  Grants  issued  pursuant  to  this 
part  are  subject  to  patents,  data,  and 
copyrights  regulations  set  forth  in  41 
CFR  Part  9-9.  Modifications  of  the 
provisions  of  41  CFR  Part  9-9  or  from 
the  patent,  data,  and  copyright  provi¬ 
sions  of  this  part  shall  be  obtained 
from  the  DOE  Assistant  General 
Counsel  for  Patents. 

(b)  The  patent  rights  ( short  form ) 
clause.  The  patent  rights  (short  form) 
clause,  as  set  forth  in  41  CFR  9-9.107- 
6,  shall  normally  be  applica  ble  to 
grants  with  educational  and  non-profit 
institutions,  small  businesses,  state 
and  local  governments,  and  individ¬ 
uals,  except  consultants  working 
under  long-term  agreements,  where 
such  grants  have  as  their  purpose  the 
conduct  of  research,  development,  or 
demonstration  (RD  or  D)  work.  If  a 
waiver  is  granted,  the  appropriate 
waiver  clause  shall  be  obtained  from 
the  DOE  Assistant  General  Counsel 
for  Patents  and  substituted  for  this 
patent  rights  (short  form)  clause. 

(c)  Rights  in  technical  data  ( short 
form )  clause.  The  clause  in  41  CFR  9- 
9.202-3(g)(2)  shall  normally  be  appli¬ 
cable  to  all  grants  such  as  those  with 
educational  and  non-profit  organiza¬ 
tions,  profitmaking  organizations, 
state  and  local  governments,  and  indi¬ 
viduals,  where  such  grants  have  as 
their  purpose  the  conduct  of  research, 
development,  or  demonstration  work. 
However,  this  clause  will  not  normally 
be  included  in  grants  with  individuals 
or  small  businesses  under  special  pro¬ 
grams  such  as  those  for  “appropriate 
technology”  and  development  of  in¬ 
ventions  referred  to  DOE  by  the  Na¬ 
tional  Bureau  of  Standards  under  Sec¬ 
tion  14  of  the  Federal  Non-Nuclear 
Energy  Reseach  and  Development  Act 
of  1974.  In  this  latter  situation,  the 
cognizant  DOE  program  office  shall 
have  the  responsibility  to  identify  that 
data  to  be  delivered  by  the  grantee  as 
a  non-proprietary  report  of  work  per¬ 
formed  under  the  grant  and  the  re¬ 
sults  obtained  therefrom. 

(d)  Rights  in  data  ( modified  short 
form )  clause.  The  rights  in  data  (modi¬ 
fied  short  form)  clause  set  forth  below 
shall  be  applicable  to  grants  having  as 
a  purpose  the  conduct  of  a  conference, 
symposium,  or  training. 
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Rights  in  Data— Modified  Short  Form 

(1)  The  grantee  grants  to  the  Government 
a  worldwide,  royalty-free,  non-exclusive,  ir¬ 
revocable  license  to  publish,  duplicate, 
translate,  perform,  exhibit  and  dispose  of. 
and  to  have  others  do  so,  technical  informa¬ 
tion  or  data  including  copyrightable  materi¬ 
al  first  produced  by  the  grantee  under  this 
grant. 

(2)  DOE  has  the  right  to  require  delivery 
of  all  technical  information  or  data  first 
produced  by  the  grantee  under  this  grant 
and  all  conference  papers  of  a  scientific  or 
technical  nature.  The  grantee  agrees  not  to 
include  in  the  technical  information,  or 
data,  or  scientific  or  technical  conference 
papers  delivered  under  this  grant,  any  mate¬ 
rial  copyrighted  by  the  grantee  or  any  mate¬ 
rial  including  scientific  or  technical  confer¬ 
ence  papers  copyrighted  by  others  without 
first  obtaining,  without  cost,  a  license  there¬ 
in  for  the  benefit  of  the  Government  of  the 
same  scope  as  set  forth  in  paragraph  (1) 
above.  If,  nevertheless,  there  must  be  in¬ 
cluded  in  the  technical  information,  or  data, 
or  scientific  or  technical  conference  papers 
to  be  delivered  copyrighted  material  for 
which  a  license  of  the  above  scope  cannot  be 
obta'ned,  the  grantee  shall  obtain  the  writ¬ 
ten  authorization  of  DOE  to  include  such 
material  prior  to  its  physical  delivery  to 
DOE. 

(e)  Authorization  and  consent  The 
clause  in  41  CFR  9-9.102.2  shall  be 
used  in  all  grants  calling  for  research, 
development  or  demonstration  work. 

(f)  Notice  and  assistance.  The  clause 
in  41  CFR  9-9.104  shall  be  used  in  all 
grants  in  excess  of  $10,000  for  con¬ 
struction,  research,  development  or 
demonstration  work.  Provided,  That 
the  clause  shall  not  be  included  in 
grants: 

(1)  Where  both  performance  and  de¬ 
livery  are  to  be  outside  the  United 
States,  its  possessions,  or  Puerto  Rico, 
or 

(2)  Of  $10,000  or  less. 

Note:  As  a  matter  of  administrative  con¬ 
venience,  the  clause  need  not  be  deleted 
when  it  is  part  of  a  standard  form  being 
used  for  such  grants  since  it  is  self-deleting. 

(g)  Classified  inventions.  Unauthor¬ 
ized  disclosure  of  classified  subject 
matter,  whether  in  a  patent  applica¬ 
tion  or  resulting  from  the  issuance  of 
a  patent,  may  be  a  violation  not  only 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  other  laws  relating  to 
espionage  and  national  security,  but 
also  of  the  provisions  pertaining  to  dis¬ 
closure  of  information  incorporated  in 
the  grant.  Accordingly,  the  clause  of 
41  CFR  9-9.106  shall  be  included  in 
every  grant  which  covers  or  is  likely  to 
cover  classified  subject  matter. 

(h)  Reporting  of  royalties.  In  order 
that  DOE  may  be  informed  regarding 
royalty  payments  to  be  made  by  a  re¬ 
cipient  in  connection  with  any  assist¬ 
ance,  construction,  or  operation  where 
the  amount  of  the  royalty  payments  is 
reflected  in  the  award  budget,  or  is  to 
be  reimbursed  by  the  Government,  the 
negotiator  shall: 
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(1)  Obtain  from  the  offeror  the  in¬ 
formation  concerning  the  royalty  pay¬ 
ments  expected  to  be  made  in  connec¬ 
tion  with  the  proposed  assistance,  con¬ 
struction,  or  operation,  together  with 
the  names  of  the  licensors  and  either 
the  patent  numbers  involved  or  such 
other  information  as  will  permit  iden¬ 
tification  of  the  patents  and  patent 
applications  as  well  as  the  basis  on 
which  the  royalties  are  to  be  paid;  and 

(2)  Obtain  from  the  offeror  a  certifi¬ 
cation  that  the  award  budget  includes 
no  amount  representing  the  payment 
of  any  royalty  by  the  offeror  directly 
to  others  in  connection  with  the  per¬ 
formance  of  the  award;  or 

(3)  Insert  in  the  grant  the  clause  set 
forth  in  41  CFR  9-9.110. 

Implementation  of  OMB  Circular 
Nos.  A-102,  A-110 

§  600.100  Scope  of  section. 

This  section  implements  OMB  Circu¬ 
lar  Nos.  A-102  and  A-110  as  they 
apply  to  all  grantees. 

§  600.101  General. 

(a)  Implementation  approach.  This 
section  implements  OMB  Circular 
Nos.  A-102  and  A-110,  which  are 
hereby  incorporated  into  this  part.  Im¬ 
plementation  will  not  be  a  restatement 
of  circular  material,  but  will  be  limited 
to  implementation  of  areas  required  to 
be  implemented  by  the  circulars  or 
DOE  statutes.  The  circulars  shall  be 
complied  with  unless  an  exception  is 
obtained  in  accordance  with  §  600.9. 

(b)  Applicability  to  categories  of 
grantees.  OMB  Circular  Nos.  A-102 
and  A-110  are  mandatory  for  state  and 
local  governments,  and  institutions  of 
higher  education,  hospitals,  and  other 
non-profit  organizations,  respectively. 
This  point  will  not  be  restated  in  sub¬ 
sections  §600.102  through  §600.118. 
The  circulars  do  not  include  profit¬ 
making  organizations,  individuals,  or 
foreign  organizations  within  their 
scope.  Therefore,  the  applicability  of 
each  subject  covered  by  the  circulars 
to  this  excluded  group  will  be  specified 
in  each  subsection  in  this  section. 
Unless  otherwise  specified,  the  flexi¬ 
bility  denoted  by  the  words  “shall  usu¬ 
ally”  provided  in  this  section  for  ap¬ 
plying  the  circular  attachments  to 
profitmaking  organizations,  individ¬ 
uals,  and  foreign  organizations  may  be 
exercised  by  DOE  grants  officers  with¬ 
out  recourse  to  the  exception  proce¬ 
dure  in  §  600.9. 

(c)  Definitions.  OMB  Circular  Nos. 
A-102  and  A-110  use  several  terms  to 
identify  a  Federal  agency  or  depart¬ 
ment.  The  following  terms  in  their  sin¬ 
gular  or  plural  form  as  used  in  the  cir¬ 
culars  mean  the  Department  of 
Energy:  Federal  sponsoring  agency. 
Federal  agency.  Federal  grantor 
agency,  or  grantor  agency.  When  the 


term  “head  of”  is  used  before  any  of 
the  terms  used  to  identify  DOE,  it 
shall  mean  the  Secretary  of  DOE. 

(d)  Meaning  of  shall  and  may. 
Where  the  circulars  use  the  terms 
“shall”  and  “shall  not,”  the  action  or 
restriction  prescribed  by  OMB  shall  be 
complied  with  unless  an  exception  is 
requested  which,  in  turn,  must  be  ap¬ 
proved  by  OMB  upon  request  of  the 
DOE.  Where  the  circulars  use  the 
terms  “may”  or  “at  the  option  or  dis¬ 
cretion  of  the  agency,”  the  most  ap¬ 
propriate  of  the  alternatives  permitted 
may  be  selected  by  the  responsible 
DOE  grant  program  manager  as  best 
suits  the  individual  case  without  re¬ 
questing  an  exception  in  accordance 
with  §  600  9. 

(e)  Subrec  pients.  OMB  Circular 
Nos.  A-102  and  A-110  require  that  the 
attachments  to  the  circulars  be  ap¬ 
plied  to  subgrantees  performing  sub¬ 
stantive  work  under  grants  that  are 
passed  through  or  awarded  by  the  pri¬ 
mary  grantee.  The  attachments  to  the 
circulars  shall  apply  to  subgrantees 
only  when  the  prime  grantee  awards  a 
subgrant.  If  a  grantee  awards  a  con¬ 
tract,  only  Attachment  O,  Procure¬ 
ment  Standards,  of  the  circulars,  and 
Attachment  B,  Bonding  and  Insur¬ 
ance,  if  the  contract  is  for  construc¬ 
tion,  shall  apply  to  the  grantee’s  con¬ 
tractors.  Attachments  in  Circular  Nos. 
A-102  and  A-110,  other  than  the  pro¬ 
curement  standards  in  Attachment  O 
and  bonding  and  insurance  in  Attach¬ 
ment  B,  shall  not  be  applicable  to  con¬ 
tracts  awarded  by  grantees. 

§  600.102  Cash  depositories. 

OMB  Circular  No.  A-102,  Attach¬ 
ment  A,  and  OBM  Circular  No.  A-110, 
Attachment  A,  set  forth  standards 
governing  the  use  of  banks  and  other 
banking  institutions  as  depositories  of 
funds  awarded  by  the  Federal  Govern¬ 
ment  through  grants.  These  standards 
shall  usually  be  applied  to  profitmak¬ 
ing  organizations  and  foreign  organi¬ 
zations.  Physical  separation  of  funds 
may  be  required  of  a  grantee  organiza¬ 
tion  in  the  unusual  case  where  there  is 
a  need  for  cash  control  and  account¬ 
ability  of  funds  on  a  project  basis. 
When  grant  funds  are  awarded  to  an 
individual,  physical  separation  of 
funds  shall  usually  be  required. 

§  600.103  Bonding  and  insurance. 

.OMB  Circular  No.  A-102,  Attach¬ 
ment  B,  and  OBM  Circular  No.  A-110, 
Attachment  B,  set  forth  requirements 
regarding  bonding  and  insurance. 
These  requirements  shall  usually  be 
applied  to  profitmaking  organizations 
and  individuals,  but  may  be  waived  of 
modified  if  there  are  adequate  busi¬ 
ness  reasons  or  if  the  grantee  is  a  for¬ 
eign  organization. 


§600.104  Retention  and  custodial  require¬ 
ments  for  records. 

OMB  Circular  No.  A-102,  Attach¬ 
ment  C,  and  OBM  Circular  No.  A-110, 
Attachment  C,  set  forth  requirements 
regarding  records.  These  requirements 
shall  be  applicable  to  all  DOE  gran¬ 
tees.  Special  arrangements  may  be 
made  to  meet  the  intent  of  the  OMB 
requirements  if  the  grantee  is  a  for¬ 
eign  organization. 

§  600.105  Waiver  of  “single”  state  agency 
requirements. 

OBM  Circular  No.  A-102,  Attach¬ 
ment  D,  regarding  waiver  of  the 
“single”  state  agency  requirements  in 
accordance  with  Section  204  of  the  In¬ 
tergovernmental  Cooperation  Act  of 
1968  shall  apply  only  to  state  grantees. 

§  600.106  Program  income. 

OMB  Circular  No.  A-102,  Attach¬ 
ment  E,  and  OBM  Circular  No.  A-110, 
Attachment  D,  set  forth  standards  re¬ 
garding  the  accounting  for  and  dispo¬ 
sition  of  program  income.  The  stand¬ 
ards  in  paragraphs  2,  3,  and  4  of  At¬ 
tachments  E  and  D  shall  usually  be 
applied  to  profitmaking  organizations, 
individuals,  and  foreign  organizations. 
Paragraph  5  in  Attachments  E  and  D 
provides  for  alternate  uses  of  income 
other  than  interest,  proceeds  from  sale 
of  real  property,  and  royalties.  For 
profitmaking  organizations  and  indi¬ 
viduals,  all  other  income  earned 
during  the  grant  period  shall  either  by 
used  to  reduce  the  amount  of  support 
awarded  by  DOE  or  returned  to  DOE 
by  check  made  payable  to  the  U.S. 
Treasury  at  the  end  of  the  award 
period.  For  foreign  organizations,  the 
disposition  of  other  income  under 
paragraph  5  may  be  established  by 
mutual  agreement. 

§600.107  Cost  sharing  and  matching 
share. 

(a)  DOE  policy  on  cost  participation 
[Reserved] 

(b)  OMB  Circular  No.  A-102,  Attach¬ 
ment  F,  and  OMB  Circular  No.  A-110, 
Attachment  E,  set  forth  criteria  and 
procedures  for  the  allowability  of  cash 
and  in-kind  contributions.  These  poli¬ 
cies  shall  not  usually  apply  to  grants 
with  profitmaking  organizations,  indi¬ 
viduals,  and  foreign  organizations,  but 
may  be  where  general  guidance  is 
needed. 

§  600.108  Standards  for  financial  manage¬ 
ment  systems. 

OMB  Circular  No.  A-102,  Attach¬ 
ment  G,  and  OBM  Circular  No.  A-110, 
Attachment  F,  set  forth  standards  for 
grantee  financial  management  sys¬ 
tems.  Grants  shall  not  require  finan¬ 
cial  reporting  on  the  accrual  basis  if 
the  grantee’s  accounting  system  is 
maintained  on  the  cash  bases.  When 
accrual  reporting  is  statutorily  re- 
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quired,  a  grantee  shall  not  be  required 
to  convert  it  to  the  accrual  basis;  the 
grantee  may  develop  accrual  informa¬ 
tion  through  an  analysis  of  the  docu¬ 
mentation  on  hand.  These  require¬ 
ments  shall  usually  be  applied  to  pro¬ 
fitmaking  organizations,  individuals, 
and  foreign  organizations  to  serve  the 
purpose  of  accounting  for  funds.  How¬ 
ever,  to  achieve  the  purpose  with  indi¬ 
viduals  and  foreign  organizations, 
these  standards  may  be  modified  and 
other  special  financial  provisions  may 
be  developed  by  mutual  agreement. 

(a)  Federal  cost  principles k  Expendi¬ 
tures  under  DOE  grants  shall  be  gov¬ 
erned  by  the  Federal  cost  principles 
applicable  to  specific  types  of  grantees 
as  follows: 

(1)  Institutions  of  higher  education. 
Principles  for  determining  the  costs 
applicable  to  research  and  develop¬ 
ment  and  to  training  and  other  educa¬ 
tional  services  performed  by  colleges 
and  universities  under  Federal  Gov¬ 
ernment  grants  are  contained  in  Fed¬ 
eral  Management  Circular  73-8  (for¬ 
merly  OBM  Circular  No.  A-21).  This 
circular  is  applicable  to  all  DOE 
awards  to  both  public  and  private  in¬ 
stitutions  of  higher  education  is  codi¬ 
fied  in  34  CFR,  Part  254. 

(2)  Other  non-profit  organisations. 
A  proposed  set  of  Government-wide 
cost  principles  for  certain  other  non¬ 
profit  organizations  was  published  for 
public  comment  in  the  Federal  Regis¬ 
ter  of  Tuesday.  April  26,  1977.  Pend¬ 
ing  the  promulgation  of  such  Govern¬ 
ment-wide  cost  principles,  expendi¬ 
tures  under  DOE  grants  with  non¬ 
profit  organizations  shall  be  governed 
by  Subpart  1-15.2  of  the  DOE  Federal 
Procurement  Regulation  (41  CFR, 
Subpart  1-15.2)  and  DOE  Procure¬ 
ment  Regulation  9-15.2  (41  CFR,  Sub¬ 
part  9-15.2). 

(3)  Profitmaking  organisations  and 
individuals.  The  Government-wide 
cost  principles  and  procedures  for  use 
in  cost-reimbursement  type  contracts 
with  commercial  organizations,  con¬ 
tained  in  41  CFR,  Subpart  1-15.2,  as 
supplemented  by  DOE  Procurement 
Regulation  9-15.2  (41  CFR.  9-15.2), 
shall  be  applicable  to  DOE  grants  to 
profitmaking  organizations  including 
profitmaking  education  organizations 
and  individuals. 

(4)  State  and  local  governments. 
FMC  74-4  (formerly  OBM  Circular 
No.  A-87)  provides  principles  and 
standards  for  determining  costs  appli¬ 
cable  to  grants  with  state  and  local 
governments.  That  circular,  which  is 
applicable  to  all  DOE  awards  to  state 
and  local  government  entities  (exclud¬ 
ing  publicly  financed  colleges  and  uni¬ 
versities  and  hospitals),  is  codified  in 
34  CFR,  Part  255. 

(5)  Applicability  to  contracts  under 
grants.  Grantees  are  responsible  for 
assuring  that  costs  of  all  contracts 
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under  DOE  grants  are  subject  to  those 
cost  principles  and  procedures  appro¬ 
priate  to  the  contract  type  and  con¬ 
tractor  organization  or  institution  in¬ 
volved.  For  example,  if  the  contract  is 
a  cost  reimbursement  type  for  supplies 
or  services  with  a  commercial  concern, 
41  CFR,  Subpart  1-15.2,  shall  apply;  if 
the  contract  is  for  experimental,  devel¬ 
opmental,  or  research  work  with  an 
educational  institution,  41  CFR,  Sub¬ 
part  1-15.3,  shall  apply. 

(6)  Conflicting  guidelines.  In  the 
event  of  any  discrepancy  between  the 
summary  information  contained  in 
this  section  and  any  specific  provision 
of  the  applicable  Federal  cost  princi¬ 
ples,  the  cost  principles  in  effect  as  of 
the  effective  date  of  the  DOE  grant 
shall  govern.  In  case  of  a  discrepancy 
between  the  special  provisions  of  a 
DOE  grant  and  the  standards  of  the 
applicable  cost  principles,  the  special 
provisions  of  the  grant  shall  govern. 

(b)  Other  financial  considerations.  — 

(1)  Maximum  obligation.  The  maxi¬ 
mum  obligation  of  DOE  for  support  of 
the  project  shall  not  exceed  the 
amount  specified  in  the  grant  instru¬ 
ment,  as  amended.  DOE  will  not  usual¬ 
ly  amend  grants  to  provide  additional 
funds  for  such  purposes  as  reimburse¬ 
ment  for  unrecovered  indirect  costs  re¬ 
sulting  from  the  establishment  of  final 
negotiated  rates  or  for  increases  in  sal¬ 
aries,  fringe  benefits,  and  other  costs. 

(2)  Applicable  credits.  Purchase  dis¬ 
counts,  rebates,  allowances,  and  other 
credits,  relating  to  any  allowable  cost, 
received  by  or  accruing  to  the  grantee 
shall  be  credited  to  the  Government  in 
the  same  percentage  as  the  Govern¬ 
ment’s  contribution  either  as  a  cost  re¬ 
duction  or  by  cash  refund,  as  appropri¬ 
ate. 

(3)  Preaward  costs.  Costs  incurred 
prior  to  the  effective  date  of  the  grant 
shall  not  be  charged  against  the  grant 
without  written  approval  of  the  grants 
officer  or  unless  specifically  provided 
for  in  the  grant  award. 

(4)  Post-expiration  costs.  DOE  funds 
shall  not  be  obligated  by  grantees  sub¬ 
sequent  to  the  expiration  date  of  the 
grant  except  to  liquidate  valid  commit¬ 
ments  which  were  made  by  the  grant¬ 
ee  on  or  before  the  expiration  date. 
Costs  incurred  after  the  grant  expira¬ 
tion  date  shall  not  be  allowed  unless 
the  grant  is  modified  in  writing  to  so 
allow,  except  that  with  respect  to 
grants  awarded  to  institutions  of 
higher  education,  costs  incurred  for 
report  preparation  will  be  recognized 
as  allowable  if  incurred  up  to  90  days 
after  the  grant  expiration  date. 

§  600.109  Financial  reporting  require¬ 
ments. 

OMB  Circular  No.  A-102,  Attach¬ 
ment  H,  and  OMB  Circular  No.  A-110, 
Attachment  G,  set  forth  uniform  fi- 
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nancial  reporting  payment  request 
procedures. 

(a)  Paragraphs  3(a)(2)  in  attach¬ 
ments  H  and  G  require  DOE  to  pre¬ 
scribe  whether  the  financial  status 
report  shall  be  on  a  cash  or  accrual 
basis.  Grantees  may  submit  financial 
reports  on  either  a  cash  or  accrual 
basis,  whichever  it  uses  in  its  account¬ 
ing  system. 

(b)  Provisions  applicable  to  profit¬ 
making  organizations  and  individuals. 

(1)  When  payment  is  made  in  ad¬ 
vance  or  as  a  reimbursement  by  UJS. 
Treasury  checks,  the  standard  form 
1034,  public  voucher,  and  standard 
form  1035,  continuation  sheet,  shall 
usually  be  used.  The  request  for  pay¬ 
ment  shall  include  the  cumulative 
costs  incurred  by  budget  cost  element 
through  the  billing  period,  the 
amount  previously  received  from 
DOE,  either  in  advance  or  as  a  reim¬ 
bursement,  and  the  current  amount 
requested.  When  this  information  is 
included,  no  additional  interim  finan¬ 
cial  report  shall  be  required.  An  origi¬ 
nal  and  two  copies  shall  be  submitted. 
Requests  for  payment  may  usually  be 
submitted  monthly,  or  as  often  as  bi¬ 
weekly,  if  approved  by  the  grants  offi¬ 
cer. 

(2)  If  payment  is  made  by  letter  of 
credit,  then  the  report  of  Federal  cash 
transactions  described  in  OMB  Circu¬ 
lar  No.  A-110  shall  be  submitted  quar¬ 
terly  with  a  financial  status  report  at 
the  end  of  the  grant. 

(3)  Final  cost  report  Profitmaking 
organizations  and  individuals  shall 
submit  a  final  cost  report  within  90 
days  after  the  end  of  the  grant  period. 
The  format  of  the  report  shall  be  the 
same  as  the  budget  as  awarded.  The 
final  cost  report  shall  compare  the 
amounts  allocated  in  the  award  budget 
to  the  amounts  expended  for  each 
budget  element,  and  shall  indicate 
whether  there  is  an  unobligated  bal¬ 
ance  to  be  refunded  to  DOE. 

(c)  Provision  applicable  to  foreign 
organizations.  (1)  Payments  shall  be 
made  in  the  manner  described  in 
9600.109(b)(1).  Forms  other  than  the 
SF  1034  and  SF  1035  may  be  substitut¬ 
ed  by  the  grantee  if  equivalent  infor¬ 
mation  is  provided. 

(2)  A  final  cost  report  shall  be  sub¬ 
mitted  in  the  manner  described  in 
9  600.109(b)(3). 

9  600.110  Monitoring  and  reporting  pro¬ 
gram  performance. 

OMB  Circular  No.  A-102,  Attach¬ 
ment  I,  and  OMB  Circular  No.  A-110, 
Attachment  H,  set  forth  procedures 
for  monitoring  and  reporting  program 
performance  of  grantees.  Reporting 
requirements  under  grants  may  also 
be  met  by  the  use  of  DOE  forms  if  for¬ 
mally  approved  by  DOE  and  OMB. 
Use  of  DOE  substitute  forms  shall  be 
at  the  discretion  of  the  DOE  project 
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officer.  DOE  shall,  to  the  maximum 
feasible  extent,  establish  reporting  re¬ 
quirements  for  recipients,  and  subreci¬ 
pients  where  required  by  DOE,  prior 
to  the  award  of  financial  assistance. 
The  procedures  in  the  OMB  circulars 
may  be  applied  to  profitmaking  orga¬ 
nizations,  individuals,  and  foreign  or¬ 
ganizations  where  appropriate.  Re¬ 
porting  requirements  for  these  gran¬ 
tees  may  be  tailored  to  meet  the  needs 
of  a  particular  project  or  program  con¬ 
sistent  with  the  OMB  policy  that 
grantees  are  responsible  for  monitor¬ 
ing  performance. 

$600,111  Payment  requirements. 

OMB  Circular  No.  A-102,  Attach¬ 
ment  J,  and  OMB  Circular  No.  A-110, 
Attachment  I.  set  forth  methods  of 
making  payments.  These  methods 
shall  be  applied  to  all  grantees,  except 
that  foreign  organizations  are  not  eli¬ 
gible  to  use  the  letter  of  credit  method 
of  payment. 

§600.112  Budget  and  financial  plan  revi¬ 
sion  procedures. 

OMB  Circular  No.  A-102,  Attach¬ 
ment  K,  and  OMB  Circular  No.  A-110, 
Attachment  J,  set  forth  requirements 
for  reporting  of  deviations  from  finan¬ 
cial  plans  and  granting  approvals. 
These  requirements  and  procedures 
shall  usually  be  applied  to  profitmak¬ 
ing  organizations,  but  may  be  waived 
or  modified  if  there  are  adequate  busi¬ 
ness  reasons. 

§  600.113  Closeout  procedures. 

OMB  Circular  No.  A-102,  Attach¬ 
ment  L,  and  OMB  Circular  No.  A-110, 
Attachment  K,  prescribe  uniform 
closeout  procedures.  These  procedures 
shall  be  applicable  to  all  DOE  grants 
and  grantees. 

§  600.114  Suspension  and  termination. 

OMB  Circular  No.  A-102,  Attach¬ 
ment  L,  paragraphs  4  and  5,  and  OMB 
Circular  No.  A-110,  Attachment  L, 
prescribe  procedures  for  suspension 
and  termination.  These  procedures 
shall  be  applicable  to  all  DOE  grants 
and  grantees. 

§600.115  Standard  forms  for  applying  for 
Federal  assistance. 

OMB  Circular  No.  A-102,  Attach¬ 
ment  M,  and  OMB  Circular  No.  A-110, 
Attachment  M,  promulgate  standard 
forms  for  applying  for  Federal  Assist¬ 
ance,  including  those  applications 
which  are  for  grants  under  programs 
covered  by  Part  I,  Attachment  A, 
OMB  Circular  No.  A-95.  The  require¬ 
ments  in  Attachment  M  to  OMB  Cir¬ 
cular  Nos.  A-102  and  A-110  shall  not 
be  applicable  to  profitmaking  organi¬ 
zations,  individuals,  or  foreign  organi¬ 
zations.  While  the  requirements  in  At¬ 
tachment  M  to  Circulars  A-102  and  A- 
110  are  not  applicable  to  profitmaking 
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organizations,  individuals,  or  foreign 
organizations,  the  forms  prescribed 
therein  may  be  used  as  appropriate  for 
such  organizations  or  individuals. 

§  600.116  Property  management  standards. 

OMB  Circular  No.  A-102,  Attach¬ 
ment  N,  and  OMB  Circular  No.  A-110, 
Attachment  N,  prescribe  uniform 
standards  governing  the  utilization 
and  disposition  of  property. 

(a)  Paragraph  8  in  Attachment  N  to 
OMB  Circular  Nos.  A-102  and  A-110, 
which  covers  intangible  property,  in¬ 
ventions  and  patents,  shall  not  be  ap¬ 
plicable  to  any  DOE  grants  because 
DOE  statutory  patent  provisions 
govern.  The  patent  provisions  applica¬ 
ble  to  all  DOE  grants  and  grantees  are 
prescribed  in  §  600.82. 

(b)  The  provisions  of  Attachment  N 
to  OMB  Circular  Nos.  A-102  and  A- 
110  shall  only  apply  to  profitmaking 
organizations,  individuals,  and  foreign 
organizations  when  federally  owned 
property  is  made  available  for  use  by 
the  grantee,  or  when  the  grant  award 
provides  for  transfer  or  vesting  of  title 
to  property  acquired  with  Federal 
funds  in  the  grantee.  Title  to  property 
furnished  by  DOE,  or  property  exclud¬ 
ing  expendable  personal  property  ac¬ 
quired  by  the  grantee  under  the  grant, 
shall  not  vest  in  a  profitmaking  orga¬ 
nization,  an  individual,  or  a  foreign  or¬ 
ganization  unless  statutory  authority 
for  such  vesting  is  available,  and  then 
only  as  explicitly  provided  in  the  grant 
award.  If  such  authority  is  available, 
then  title  may  vest  in  the  grantee  with 
no  further  accountability  to  the  De¬ 
partment. 

§  600.117  Procurement  standards. 

(a)  OMB  Circular  No.  A-102,  Attach¬ 
ment  O,  and  OMB  Circular  No.  A-110, 
Attachment  O,  provide  standards  for 
use  by  grantees  in  establishing  proce¬ 
dures  for  the  procurement  of  supplies, 
equipment,  construction  and  other 
services  with  Federal  funds.  Para¬ 
graph  (h)  of  these  attachments  pro¬ 
vides  that  rights  to  inventions  and  ma¬ 
terials  generated  under  contracts 
awarded  by  grantees  are  subject  to 
regulations  issued  by  the  Federal 
sponsoring  agency.  The  applicable 
DOE  regulations  regarding  patents, 
rights  in  technical  data,  etc.,  are  in  41 
CFR  Part  9-9.  A  summary  of  these  re¬ 
quirements  is  contained  in  §600.82. 
For  the  purpose  of  this  part,  the  term 
contract,  as  used  in  41  CFR  Part  9-9, 
means  grant,  and  the  term  subcon¬ 
tract  means  a  contract  or  subgrant 
awarded  by  the  grantee  under  its 
grant. 

(b)  The  procurement  standards  in 
Attachment  O  to  OMB  Circular  Nos. 
A-102  and  A-110  shall  be  applicable  to 
all  grantees  except  that  foreign  orga¬ 
nizations  may  procure  using  their 
normal  business  practices. 


§  600.1 18  Protests. 

This  section  shall  be  applicable  to  all 
grants.  Attachment  O  to  OMB  Circu¬ 
lar  Nos.  A-102  and  A-110  states  that 
grantees  are  responsible,  without  re¬ 
course  to  the  grantor  agency,  for  reso¬ 
lution  of  all  contractual  and  adminis¬ 
trative  issues  arising  out  of  procure¬ 
ments  under  grants  including  protests 
of  award,  disputes,  and  claims.  GAO 
regulations,  40  FR  42406,  require 
agency  reports  on  certain  protests 
lodged  by  bidders  on  contract  awards 
under  grants.  Such  required  agency  re¬ 
ports  shall  be  prepared  by  the  grants 
officer  for  submission  to  the  Procure¬ 
ment  and  Contracts  Management  Di¬ 
rectorate  (PR-31)  for  forwarding  to 
GAO.  GAO  does  not  take  jurisdiction 
of  grants  disputes. 

Subport  C — Cooperative  Agreements 
[Reserved] 

Subpart  D — Direct  Loans  [Reserved] 

Subpart  E — Loan  Guarantees 
[Reserved] 

Appendix  A 

OMB  Guidance  to  Agencies  for  Implement¬ 
ing  the  Federal  Grant  and  Cooperative 
Agreement  Act 

(Pub.  L.  95-224) 

Introduction.  The  Federal  Grant  and  Co¬ 
operative  Agreement  Act  of  1977  (Pub.  L. 
95-224),  signed  February  3,  1978,  requires 
executive  agencies  to  distinguish  procure¬ 
ment  relationships  from  assistance  relation¬ 
ships.  A  major  objective  of  the  act  is  to 
achieve  consistency  in  the  use  of  legal  in¬ 
struments  by  agencies  for  procurement  and 
assistance  transactions.  This  is  a  prelimi¬ 
nary  step  toward  a  broad  review  of  the  ad¬ 
ministration  of  Federal  assistance  programs 
and  the  relationships  created  by  the  terms 
and  conditions  of  legal  assistance  instru¬ 
ments.  Section  4  of  the  act  requires  the  use 
of  procurement  contracts  for  all  agency  ac¬ 
quisition  activity.  Sections  5  and  6  require 
the  use  of  grants  or  cooperative  agreements 
for  specified  types  of  assistance  relation¬ 
ships.  Section  9  authorizes  the  Director  of 
the  Office  of  Management  and  Budget  to 
issue  supplementary  interpretative  guide¬ 
lines  to  promote  consistent  and  efficient  im¬ 
plementation  of  sections  4.  5,  and  6.  Subsec¬ 
tion  10(d)  authorizes  the  Director  to  except 
individual  transactions  or  programs  from 
the  act’s  provisions. 

In  addition,  section  8  of  the  act  requires 
OMB  to  conduct  a  study  of  Federal  assist¬ 
ance  relationships  and  submit  a  report  to 
Congress  in  2  years.  The  guidelines  that 
follow  are  based  on  OMB  authorizations 
under  sections  8,  9,  and  10(d). 

Contents 

A.  OMB  interpretation  of  the  Act. 

B.  Distinguishing  between  procurement  and 
assistance. 

C.  Characterization  of  grants  and  coopera¬ 
tive  agreements. 

D.  Agency  decision  structure  for  selection 
of  instruments. 
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E.  Administrative  requirements  for  grants 
and  cooperative  agreements. 

F.  Specific  guidelines  for  grants. 

O.  Specific  guidelines  for  cooperative  agree¬ 
ments. 

H.  Assistance  transactions  involving  only 
non-monetary  transfers. 

I.  OMB  exception  policy. 

J.  OMB  exception  procedures. 

K.  Joint  funding  under  grants  and  coopera¬ 
tive  agreements. 

L.  Agency  records. 

M.  OMB  reporting  requirements. 

Guidance 

A.  OMB  INTERPRETATION  OP  THE  ACT 

1.  General  purposes  of  the  Act  OMB  views 
the  Federal  Grant  and  Cooperative  Agree¬ 
ment  Act  as  an  important  opportunity  to 
review,  improve,  and  simplify  the  broad 
array  of  Federal  assistance  relationships.  It 
sees  the  Act’s  objective  of  Federal  consisten¬ 
cy  for  various  types  of  relationships  coincid¬ 
ing  with  the  President's  goal  of  making  Fed¬ 
eral  program  actions  more  understandable 
and  predictable.  Agencies  should  give  seri¬ 
ous  consideration  to  the  policy  implications 
of  the  Act’s  provisions,  particularly  Sections 
4.  5.  and  6.  pertaining  to  the  use  of  con¬ 
tracts.  grants,  and  cooperative  agreements 
as 'these  involve  the  essence  of  the  way 
agencies  perform  fundamental  functions. 

This  Act  does  not  cover  all  possible  rela¬ 
tionships  that  may  exist  between  Federal 
agencies  and  others.  For  example,  the  sale, 
lease,  license,  and  other  authorizations  to 
use  Federal  property,  when  not  for  the  pur¬ 
pose  of  support  or  stimulation,  are  not 
within  the  scope  and  intent  of  Pub.  L.  95- 
224  or  this  guidance. 

2.  Orderly  implementation  of  sections  4,  5, 
and  6.  These  sections  of  the  Act  require 
agencies  to  use  contracts  for  all  procure¬ 
ment  actions,  and  grants  or  cooperative 
agreements  to  transfer  money,  property, 
services,  or  anything  of  value  to  recipients 
to  accomplish  a  Federal  purpose  of  stimula¬ 
tion  or  support  authorized  by  statute.  Sub¬ 
section  10(b)  says: 

Nothing  in  this  Act  shall  be  construed  to 
render  void  or  voidable  any  existing  con¬ 
tract,  grant,  cooperative  agreement,  or 
other  contract,  grant,  or  cooperative  agree¬ 
ment  entered  into  up  to  one  year  after  the 
date  of  enactment  of  this  Act. 

The  legislative  history  clearly  Indicates 
that  Congress  intended  this  provision  to 
provide  one  year  for  orderly  implementa¬ 
tion  of  sections  4,  5,  and  6.  The  Act  was 
signed  February  3,  1978.  Agencies  have  until 
February  3,  1979,  to  implement  these  sec¬ 
tions  in  accordance  with  the  OMB  guide¬ 
lines. 

3.  Interpretation  of  specific  provisions  of 
the  Act  To  promote  consistency,  agencies 
should  interpret  subsections  4(2),  7(a),  and 
7(b)  of  the  Act  as  follows: 

a.  Subsection  4(2)  allows  the  use  of  con¬ 
tracts  “whenever  an  executive  agency  deter¬ 
mines  in  a  specific  instance  that  the  use  of  a 
type  of  procurement  contract  is  appropri¬ 
ate.”  The  Senate  Report  on  the  Act  says: 

“This  subsection  accommodates  situations 
in  which  an  agency  determines  the  specific 
public  needs  can  be  satisfied  best  by  using 
the  procurement  process.  For  example,  sub¬ 
section  4(2)  would  cover  the  two-step  situa¬ 
tion  in  which  a  Federal  agency  may  procure 
medicines  which  it  then  "grants”  to  non- 
Federal  hospitals.  This  subsection  does  not 
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allow  agencies  to  ignore  sections  5  and  6. 
Compliance  with  the  requirements  of  sec¬ 
tions  4.  5,  and  6  will  necessitate  deliberate 
and  conscious  agency  determinations  of  the 
choice  of  instruments  to  be  employed.  (Ital¬ 
ics  added.) 

Until  the  Federal  Acquisition  Regulation 
is  published,  the  Federal  Procurement  Reg¬ 
ulation,  the  Armed  Services  Procurement 
Regulation,  and  other  procurement  regula¬ 
tions  authorized  by  law  govern  policy  and 
procedures  regarding  procurement  contracts 
awarded  under  the  authority  of  this  subsec¬ 
tion.  Section  M  of  this  guidance  includes  a 
reporting  requirement  for  procurement 
transactions  based  on  subsection  4(2). 

b.  Subsection  7(a)  says: 

Notwithstanding  any  other  provision  of 
the  law,  each  executive  agency  authorized 
by  law  to  enter  into  contracts,  grant  or  co¬ 
operative  agreements,  or  similar  arrange¬ 
ments  is  authorized  and  directed  to  enter 
into  and  use  types  of  contracts,  grant  agree¬ 
ments,  or  cooperative  agreements  as  re¬ 
quired  by  this  Act. 

If,  prior  to  the  passage  of  the  Act,  an 
agency  was  authorized  to  use  one  or  more  of 
the  three  instruments— procurement  con¬ 
tracts,  grants,  or  cooperative  agreements— 
and  is  not  prohibited  from  using  any  of 
them,  this  provision  enables  it  to  enter  into 
any  of  the  three  types  of  arrangements, 
subject  to  the  criteria  set  forth  in  sections  4, 
5,  and  6. 

c.  Subsection  7(b)  says: 

The  authority  to  make  contracts,  grants, 
and  cooperative  agreements  for  the  conduct 
of  basic  or  applied  research  at  nonprofit  in¬ 
stitutions  of  higher  education,  or  at  non¬ 
profit  organizations  whose  primary  purpose 
is  the  conduct  of  scientific  research  shall  in¬ 
clude  discretionary  authority,  when  it  is 
deemed  by  the  head  of  the  executive  agency 
to  be  in  furtherance  of  the  objectives  of  the 
agency,  to  vest  in  such  institutions  or  orga¬ 
nizations,  without  further  obligation  to  the 
government,  or  on  such  other  terms  and 
conditions  as  deemed  appropriate,  title  to 
equipment  or  other  tangible  personal  prop¬ 
erty  purchased  with  such  funds. 

The  Act  repeals  the  Grants  Act,  Pub.  L. 
85-934,  which  authorized  the  use  of  grants 
for  scientific  research.  This  provision  con¬ 
tinues  the  authority  of  the  Grants  Act  to 
vest  title  to  equipment  purchased  with  Fed¬ 
eral  funds  in  a  nonprofit  organization.  It  ex¬ 
pands  this  authority  to  other  classes  of 
property  and  applies  to  procurement  con¬ 
tracts  and  cooperative  agreements  as  well  as 
grants. 

B.  DISTINGUISHING  BETWEEN  PROCUREMENT 
AND  ASSISTANCE 

1.  Basic  determinations.  While  one  of  the 
major  objectives  of  the  Act  is  to  distinguish 
between  procurement  and  assistance  rela¬ 
tionships,  neither  term  is  specifically  de¬ 
fined.  Section  4  requires  use  of  a  procure¬ 
ment  contract  when  the  principal  purpose  is 
acquisition,  by  purchase,  lease,  or  barter,  of 
property  or  services  for  the  direct  benefit  or 
use  of  the  Federal  Government.  Sections  5 
and  6  require  the  use  of  grants  or  coopera¬ 
tive  agreements  when  the  principal  purpose 
is  the  transfer  of  money,  property,  services, 
or  anything  of  value  to  accomplish  a  public 
purpose  of  support  or  stimulation  author¬ 
ized  by  Federal  statute,  rather  than  acquisi¬ 
tion,  by  purchase,  lease,  or  barter,  of  prop- 
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erty  or  services  for  the  direct  benefit  or  use 
by  the  Federal  Government. 

Agencies  should  interpret  the  language  of 
sections  5  and  6  which  call  for  the  use  of 
grants  or  cooperative  agreements  to  “accom¬ 
plish  a  public  purpose  of  support  or  stimula¬ 
tion  authorized  by  Federal  statute”  as  in¬ 
cluding  but  not  restricted  to  traditional  as¬ 
sistance  transactions.  Thus,  for  example, 
where  an  agency  authorized  to  support  or 
stimulate  research  decides  to  enter  into  a 
transaction  where  the  principal  purpose  of 
the  transaction  is  to  stimulate  or  support  re¬ 
search,  it  is  authorized  to  use  either  a  grant 
or  a  cooperative  agreement.  Conversely,  if 
an  agency  is  not  authorized  to  stimulate  or 
support  research,  or  the  principal  purpose 
of  a  transaction  funding  research  is  to  pro¬ 
duce  something  for  the  government’s  own 
use,  a  procurement  transaction  must  be 
used.  Until  the  Federal  Acquisition  Regula¬ 
tion  is  published,  the  Federal  Procurement 
Regulation  the  Armed  Services  Procure¬ 
ment  Regulation,  and  other  procurement 
regulations  authorized  by  law  govern  policy 
and  procedures  regarding  procurement  con¬ 
tracts. 

2.  Assistance  awards  to  for-profit  organi¬ 
zations.  Subject  to  the  requirements  of  sec¬ 
tions  4,  5,  and  6  of  the  Act,  assistance 
awards  may  be  made  to  for-profit  organiza¬ 
tions  when  deemed  by  the  agency  to  be  con¬ 
sistent  with  legislative  intent  and  program 
purposes. 

3.  When  to  decide  on  the  use  of  procure¬ 
ment  or  assistance  instruments.  Any  public 
notice,  solicitation,  or  request  for  applica¬ 
tions  or  proposals  should  indicate  whether 
the  intended  relationship  will  be  one  of  pro¬ 
curement  or  assistance. 

4.  What  to  do  if  the  distinctions  between 
procurement  and  assistance  do  not  apply  to 
a  specific  class  of  transactions.  Agencies 
should  make  every  effort  to  ensure  their  re¬ 
lationships  conform  with  those  specified  in 
the  Act.  If,  however,  there  are  major  indi¬ 
vidual  transactions  or  programs  which  con¬ 
tain  elements  of  both  procurement  and  as¬ 
sistance,  but  which  cannot  be  characterized 
as  having  a  principal  purpose  of  one  or  the 
other,  an  OMB  exception  should  be  request¬ 
ed.  Sections  I  and  J  deal  with  OMB  excep¬ 
tions. 

C.  CHARACTERIZATION  OP  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

1.  Anticipated  substantial  involvement 
during  performance.  The  basic  statutory  cri¬ 
terion  for  distinguishing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  “substantial  involvement  is  antici¬ 
pated  between  the  executive  agency  and  the 
recipient  during  performance  of  the  con¬ 
templated  activity”  (emphasis  added).  To 
insure  consistent  determinations,  all  agen¬ 
cies  should  use  only  this  criterion  when  de¬ 
ciding  to  use  either  a  grant  or  a  cooperative 
agreement. 

a.  Anticipated  substantial  Federal  involve¬ 
ment  is  a  relative  rather  than  an  absolute 
concept.  The  examples  that  follow  in  “b” 
and  “c”  are  not  meant  to  be  a  checklist  or  to 
be  considered  as  individual  determinants. 
Rather,  they  are  to  illustrate  the  general 
policy  that: 

(1)  When  the  terms  of  an  assistance  in¬ 
strument  indicate  the  recipient  can  expect 
to  run  the  project  without  agency  collabora¬ 
tion,  participation,  or  intervention  as  long 
as  it  is  nm  in  accordance  with  the  terms  of 
the  assistance  instrument,  substantial  in¬ 
volvement  is  not  anticipated. 
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(2)  When  the  instrument  indicates  the  re¬ 
cipient  can  expect  agency  collaboration  or 
participation  in  the  management  of  the 
project,  substantial  Federal  involvement  is 
anticipated. 

b.  As  a  guide  to  making  these  determina¬ 
tions,  anticipated  substantial  involvement 
during  performance  does  not  include: 

(1)  Agency  approval  of  recipient  plans 
prior  to  award. 

(2)  Normal  exercise  of  Federal  steward¬ 
ship  responsibilities  during  the  project 
period  such  as  site  visits,  performance  re¬ 
porting,  financial  reporting,  and  audit  to 
insure  that  the  objectives,  terms,  and  condi¬ 
tions  of  the  award  are  accomplished. 

(3)  Unanticipated  agency  involvement  to 
correct  deficiencies  in  project  or  financial 
performance  from  the  terms  of  the  assist¬ 
ance  instrument. 

(4)  General  statutory  requirements  under¬ 
stood  in  advance  of  the  award  such  as  civil 
rights,  environmental  protection,  and  provi¬ 
sion  for  the  handicapped. 

(5)  Agency  review  of  performance  after 
completion. 

(6)  General  administrative  requirements, 
such  as  those  included  in  OMB  Circulars  A- 
21,  A-95,  A-102,  A-110,  and  FMC  74-4. 

c.  Conversely,  anticipated  involvement 
during  performance  would  exist  and,  de¬ 
pending  on  the  circumstances,  could  be  sub¬ 
stantial,  where  the  relationship  includes,  for 
example: 

(1)  Ajprv-y  power  to  immediately  halt  an 
activity  if  detailed  performance  specifica¬ 
tions  (&g^ -construction  specifications)  are 
not  met.  These  would  be  provisions  that  go 
beyond  the  suspension  remedies  of  the  Fed¬ 
eral  Government  for  nonperformance  as  in 
OMB  Circulars  A-102  and  A-110. 

(2)  Agency  review  and  approval  of  one 

stage  before  work  can  begin  on  a  subsequent 
stage  the  period  covered  by  the  as- 

(3)  Agency  review  and  approval  of  sub¬ 
stantive  provisions  of  proposed  subgrants  or 
contracts.  These  would  be  provisions  that  go 
beyond  existing  policies  on  Federal  review 
of  grantee  procurement  standards  and  sole 
source  procurement. 

(4)  Agency  involvement  in  the  selection  of 
key  recipient  personnel.  (This  does  not  in¬ 
clude  assistance  instrument  provisions  for 
the  participation  of  a  named  principal  inves¬ 
tigator  for  research  projects.) 

(5)  Agency  and  recipient  collaboration  of 
joint  participation. 

(6)  Agency  monitoring  to  permit  specified 
kindrof  direction  or  redirection  of  the  work 
because  of  interrelationships  with  other 
projects. 

(7)  Substantial,  direct  agency  operational 
involvement  or  participation  during  the  as¬ 
sisted  activity  is  anticipated  prior  to  award 
t»  insure  compliance  with  such  statutory  re¬ 
quirements  as  civil  rights,  environmental 
protection,  and  -provision  for  the  handi¬ 
capped.  Such  participation  would  exceed 
that  normally  anticipated  under  (b)(4), 
above. 

(IH  Highly  prescriptive  agency  require¬ 
ments  prior  to  award  limiting  recipient  dis¬ 
cretion  with  respect  to  scope  of  services  of¬ 
fered.  organizational  structure,  staffing, 
mode  of  operation,  and  other  management 
processes,  coupled  with  dose  agency  moni¬ 
toring  or  operational  involvement  during 
performance  over  and  above  the  normal  ex¬ 
ercise  of  Federal-stewardship  responsibil¬ 
ities'  tir  ensure- compliance  with  these  re¬ 
quirements. 


2.  OMB  policy  on  substantial  involve¬ 
ment  Agencies  should  limit  Federal  involve¬ 
ment  in  assisted  activities  to  the  minimum 
consistent  with  program  requirements. 
Nothing  in  this  Act  should  be  construed  as 
authorizing  agencies  to  increase  their  in¬ 
volvement  beyond  that  authorized  by  other 
statutes. 

3.  How  technical  assistance  and  guidance 
relate  to  substantial  involvement  The  prac¬ 
tice  of  some  agencies  of  providing  technical 
assistance,  advice,  or  guidance  to  recipients 
of  financial  assistance  does  not  constitute 
substantial  involvement  if: 

a.  It  is  provided  at  the  request  of  the  re¬ 
cipient,  or; 

b.  The  recipient  is  not  required  to  follow 
it.  or, 

c.  The  recipient  is  required  to  follow  it, 
but  it  is  provided  prior  to  the  start  of  the  as¬ 
sisted  activity  and  the  recipient  understood 
this  prior  to  the  financial  assistance  award. 

4.  What  to  do  if  grants  or  cooperative 
agreements  do  not  fit  program  requirements. 
There  may  be  a  few  cases  of  assistance  pro¬ 
grams  covered  by  section  5  or  6  of  the  Act 
where  neither  a  grant  nor  a  cooperative 
agreement  is  suitable.  In  such  cases,  an 
OMB  exception  should  be  requested  in  ac¬ 
cordance  with  sections  I  and  J  below. 

5.  Competition  for  assistance  awards. 
Consistent  with  the  purposes  of  Pub.  L.  95- 
224,  agencies  are  encouraged  to  maximize 
competition  among  all  types  of  recipients  in 
the  award  of  grants  or  cooperative  agree¬ 
ments,  in  consonance  with  program  pur¬ 
poses. 

D.  AGENCY  DECISION  STRUCTURE  FOR  SELECTION 

OF  INSTRUMENTS 

The  determinations  of  whether  a  program 
is  principally  one  of  procurement  or  assist¬ 
ance.  and  whether  substantial  Federal  in¬ 
volvement  in  performance  will  normally 
occur  are  basic  agency  policy  decisions. 
Agency  heads  should  insure  that  these  gen¬ 
eral  decisions  for  each  program  are  either 
made  or  reviewed  at  a  policy  level.  A  deter¬ 
mination  that  a  program  is  principally  one 
of  procurement  or  assistance  does  not  pre¬ 
clude  the  use  of  any  of  the  types  of  instru¬ 
ments  when  appropriate  for  a  particular 
transaction.  Congress  intended  the  Act  to 
allow  agencies  flexibility  to  .elect  the  in¬ 
strument  that  best  suits  each  transaction. 
Agencies  should  insure  that  all  transactions 
covered  by  the  Act  are  consistent  with  their 
basic  policy  decisions  for  each  program. 

E.  ADMINISTRATIVE  REQUIREMENTS  FOR  GRANTS 

AND  COOPERATIVE  AGREEMENTS 

Present  administrative  requirements  such 
as  OMB  Circulars  A-95,  A-102,  and  A-110 
apply  to  both  grants  and  cooperative  agree¬ 
ments  involving  the  transfer  of  Federal 
funds.  Some  of  these  administrative  require¬ 
ments  apply  to  specific  classes  of  recipients 
such  as  State  and  local  governments.  This 
^guidance  does  not  extend  the  coverage  of 
these  requirements  to  instruments  with 
other  recipient  classes  such  as  for-profit  or¬ 
ganizations.  These  administrative  require¬ 
ments  will  not  apply  to  General  Revenue 
Sharing  or  Anti-Recession  Fiscal  Assistance 
Grants  administered  by  the  Treasury  De¬ 
partment. 

Each  assistance  instrument  must  provide 
that  the  head  of  the  assisting  agency  and 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized  rep¬ 
resentatives,  shall  have  access  to  any  books, 
documents,  papers,  and  records  of  the  re¬ 


cipient  and  their  subgrantees  which  are  per¬ 
tinent  to  the  transaction  for  the  purpose  of 
making  audits,  examination,  excerpts,  and 
transcripts. 

F.  SPECIFIC  GUIDELINES  FOR  GRANTS 

1.  Increasing  Federal  involvement  during 
a  grant  period.  At  times  an  agency  may  find 
it  necessary  to  increase  the  involvement  in  a 
grant-funded  project  during  the  period  of 
time  covered  by  the  grant.  This  could 
happen,  for  example,  when  standard  grant 
reports  or  monitoring  indicates  some  sort  of 
problem.  If  this  occurs,  agencies  should  not 
view  the  Act  as  restricting  their  authority  to 
intervene  as  necessary  to  bring  the  project 
into  conformance  with  original  intentions. 
Agencies  should  not,  however,  seek  to 
become  substantially  involved  in  a  long 
term  or  ongoing  grant-funded  activity  with¬ 
out  converting  the  grant  instrument  to  a  co¬ 
operative  agreement  following  negotiation 
with  the  recipient. 

G.  SPECIFIC  GUIDELINES  FOR  COOPERATIVE 
AGREEMENTS 

1.  Alternative  uses  of  cooperative  agree¬ 
ments.  In  all  cases,  the  determination  of 
when  to  use  cooperative  agreements  will  be 
based  on  the  need  for  substantial  Federal 
involvement  in  the  assisted  activity. 

a.  Some  programs  now  using  grants  will 
require  the  use  of  cooperative  agreements 
exclusively.  This  determination  should  be 
based  on  statutory  requirements  or  policy 
level  determjnations  of  substantial  Federal 
involvement  in  the  performance  of  the  as¬ 
sisted  project. 

b.  Other  programs  may  use  grants  or  co¬ 
operative  agreements,  depending  on  the 
nature  of  the  project  or  the  abilities  of  the 
recipients.  For  example: 

(1)  Some  projects  may  start  out  as  cooper¬ 
ative  agreements  in  the  first  year  and  be 
converted  to  grants  after  recipient  capacity 
has  been  established. 

(2)  Other  projects,  initially  funded  as 
grants,  may  have  to  be  renewed  or  contin¬ 
ued  for  subsequent  budget  periods  as  coop¬ 
erative  agreements  if  there  is  a  need  to 
revise  the  project,  upgrade  recipient  capac¬ 
ity,  or  protect  the  Federal  interest. 

2.  Statement  of  Federal  involvement  Each 
cooperative  agreement  should  include  an  ex¬ 
plicit  statement  of  the  nature,  character, 
and  extent  of  anticipated  Federal  involve¬ 
ment.  These  statements  must  be  developed 
with  care  to  avoid  unnecessarily  increasing 
Federal  liability  under  the  assistance  instru¬ 
ment. 

H.  ASSISTANCE  TRANSACTIONS  INVOLVING  ONLY 
NONMONETARY  TRANSFERS 

1.  Types  of  assistance  included.  Sections  5 
and  6  apply  to  transactions  that  transfer 
“property,  services,  or  anything  of  value,” 
which  could  include  consultation,  technical 
services,  information,  and  data.  This  section 
of  the  guidance  applies  to  agencies  and  pro¬ 
grams  that  provide  such  types  of  nonmone¬ 
tary  assistance  apart  from  fund  transfers. 

2.  Applicability  of  administrative  stand¬ 
ards.  Section  E  above  stated  that  existing 
administrative  standards  (e.g.,  OMB  Circu¬ 
lars  A-95,  A-102,  A-110)  apply  to  grants  and 
cooperative  agreements  involving  the  trans¬ 
fer  of  funds. 

Agencies  are  encouraged,  however,  to  use 
these  standards  where  appropriate,  and  in 
some  cases,  their  use  is  required  for  non¬ 
monetary  transfers.  For  example,  a  dona¬ 
tion  of  a  substantial  parcel  of  land  to  a  local 
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government  is  the  type  of  Federal  action 
covered  by  Part  II  of  A-95,  but  other  admin¬ 
istrative  standards  may  not  apply. 

3.  OMB  exception  for  nonmonetary  assist¬ 
ance.  OMB  exempts  programs  and  transac¬ 
tions  providing  nonmonetary  assistance 
from  the  provisions  of  section  5  of  the  Act. 
Existing  agency  practices  for  providing  non¬ 
monetary  assistance  where  no  Federal  in¬ 
volvement  in  the  assisted  activity  is  antici¬ 
pated  should  continue.  Thus  a  formal  grant 
instrument  is  not  required  to  provide  sur¬ 
plus  property,  consultation,  or  data.  Where 
substantial  Federal  involvement  in  the  as¬ 
sisted  activity  is  anticipated,  however,  a  co¬ 
operative  agreement  is  required  as  indicated 
in  section  6  of  the  Act.  Agencies  engaged  in 
the  provision  of  nonmonetary  assistance 
will  be  asked  to  report  on  these  activities 
under  section  M  below. 

I.  OMB  EXCEPTION  POLICY 

1.  General  Section  10(d)  authorizes  the 
Director  of  OMB  to: 

Except  individual  transactions  or  pro¬ 
grams  of  any  executive  agency  from  the  ap¬ 
plication  of  the  provisions  of  this  Act.  This 
authority  shall  expire  one  year  after  receipt 
by  the  Congress  of  the  study  provided  for  in 
section  8  of  this  Act. 

Agencies  are  advised  that,  unless  other¬ 
wise  indicated,  OMB  exceptions  will  run 
through  January  1981. 

2.  Exceptions  provided  in  this  guidance. 
Section  H3  of  this  guidance  excepts  non¬ 
monetary  grants. 

3.  Other  exceptions  under  the  Act  Agen¬ 
cies  are  required  to  conform  with  sections  4, 
5,  and  6  of  the  Act.  Where  severe  disruption 
to  a  program  or  serious  consequences  to  re¬ 
cipients  would  result,  a  request  for  excep¬ 
tions  should  be  made  to  OMB.  OMB  intends 
to  grant  additional  exceptions  only  on  the 
basis  of  agency  requests  that  include  strong 
justifications  and  an  indication  of  the  harm 
that  will  result  if  an  exception  is  not  grant¬ 
ed.  Section  J  below  indicates  the  procedures 
agencies  should  follow  in  requesting  excep¬ 
tions. 

4.  Waiver  of  administrative  standards. 
OMB  is  responsible  for  most  of  the  adminis¬ 
trative  standards  that  apply  to  assistance 
programs.  Agencies  should  follow  these 
standards.  The  circulars  that  establish  these 
standards  presently  provide  procedures  for 
granting  of  waivers.  If  the  standards  appear 
unsuitable  to  a  particular  situation,  requests 
for  waivers  should  be  sent  to  the  OMB 
office  responsible  for  the  circular  or  the  re¬ 
sponsible  agency  if  not  OMB  (e.g.,  for  GSA 
uniform  relocation  provisions).  Requests  for 
waivers  to  financial  management  circulars 
administered  by  OMB  should  be  addressed 
to  John  Lordan,  Chief,  Financial  Manage¬ 
ment  Branch,  OMB,  Room  6002,  NEOB, 
Washington,  D.C.  20503. 

J.  OMB  EXCEPTION  PROCEDURES 

A  request  for  an  OMB  exception  under 
this  Act  should  be  addressed  to  Deputy  As¬ 
sociate  Director  for  Intergovernmental  Af¬ 
fairs,  Room  9025,  NEOB,  Washington,  D.C. 
20503.  It  should  include: 

1.  A  statement  on  whether  the  exception 
is  requested  for  a  complete  program  or  an 
individual  transaction. 

2.  An  explanation  of  why  an  exception  is 
requested,  including  statutory,  agency 
policy,  or  other  reasons. 

3.  A  statement  of  what  the  agency  will  do 
if  an  exception  is  not  granted  and  what  the 


implications  would  be  if  this  action  were 
taken. 

4.  An  indication  of  how  the  agency  will 
handle  the  situation  if  the  OMB  exception 
expires  before  there  are  any  changes  to 
either  this  Act  or  agency  statutes. 

K.  JOINT  FUNDING  UNDER  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

Subsection  10(c)  of  the  Act  specifically 
provides  for  projects  funded  under  the  Joint 
Funding  Simplification  Act  that  include 
more  than  one  type  of  assistance  relation¬ 
ship.  Thus  a  project  with  some  components 
funded  by  grants  and  others  by  cooperative 
agreements  is  entirely  permissible.  Agencies 
should  view  this  Act  as  providing  the  oppor¬ 
tunity  and  authority  to  participate  in  joint 
funded  projects  in  any  number  of  funding 
relationships  to  serve  the  best  interests  of 
the  participating  agencies  programs. 

L.  AGENCY  RECORDS 

Both  Congress  and  OMB  view  this  Act  as 
a  preliminary  step  toward  long-range  over¬ 
haul  of  Federal  assistance  activities.  The  re¬ 
quirement  for  agencies  to  implement  sec¬ 
tions  4,  5,  and  6  in  one  year  is.  in  large  part, 
to  begin  the  systematic  gathering  of  data 
about  Federal  assistance  relationships. 
Agencies  should  anticipate  that  congression¬ 
al  committees,  the  General  Accounting 
Office,  and  OMB  will  be  asking  extensive 
questions  about  the  effects  of  implementing 
these  sections.  While  the  questions  may 
vary  from  agency  to  agency,  they  can  rea¬ 
sonably  be  expected  to  deal  with  operating 
experience  for  a  year  or  more  after  full  im¬ 
plementation.  Agencies  should  develop  sys¬ 
tems  of  records  that  would  allow  them  to 
answer  questions  such  as: 

1.  How  many  financial  grants  have  been 
awarded  in  accordance  with  section  5  of  the 
Act?  What  was  the  .dollar  volume  and  what 
classes  of  recipients  were  involved  (e.g.. 
State  governments,  universities,  hospitals, 
individuals)? 

2.  For  which  programs  did  the  agency 
decide  to  use  grants  exclusively?  Why? 

3.  How  many  financial  assistance  coopera¬ 
tive  agreements  have  been  awarded  in  ac¬ 
cordance  with  section  6  of  the  Act?  What 
was  the  dollar  volume  and  what  classes  of 
recipients  were  involved? 

4.  For  which  programs  did  the  agency 
decide  to  use  cooperative  agreements  exclu¬ 
sively?  What  are  the  nature  and  reason  for 
the  agency  involvement? 

5.  For  which  programs  were  both  grants 
and  cooperative  agreements  used?  What 
were  the  criteria  for  determining  the  instru¬ 
ment  used? 

6.  What  types  of  nonmonetary  assistance 
transfers  were  made  as  grants?  What  types 
as  cooperative  agreements? 

7.  What  was  the  agency’s  experience  in 
implementing  sections  4,  5,  and  6?  How  did 
it  contribute  to  improve  projects,  manage¬ 
ment,  or  intergovernmental  relations?  What 
problems  has  the  Act  presented  that  can  be 
expected  to  continue? 

M.  OMB  REPORTING  REQUIREMENTS 

The  experience  of  the  agencies  in  making 
decisions  necessary  to  implement  sections  4, 
5,  and  6  of  the  Act  will  be  important  to  the 
study  required  by  section  8.  In  addition,  to 
the  more  general  questions  about  the  feasi¬ 
bility  of  a  comprehensive  system  of  guid¬ 
ance  for  assistance  activities,  the  report  to 
Congress  must  include  a  summary  of  the  ef¬ 
fects  of  sections  4,  5,  and  6.  For  these  rea¬ 


sons,  agencies  are  to  provide  by  March  1, 
1979,  a  report  to  OMB  that  includes  the  fol¬ 
lowing: 

1.  Distinguishing  between  procurement 
and  assistance: 

a.  For  what  types  of  activities  did  the 
agency  have  trouble  making  the  distinction 
between  procurement  and  assistance?  Why? 

b.  On  what  basis  were  the  issues  resolved? 

2.  Use  of  procurement  contracts: 

a.  What  activities  formerly  funded 
through  grants  or  other  assistance  instru¬ 
ments  will  now  be  handled  with  procure¬ 
ment  contracts? 

b.  What  is  the  anticipated  dollar  volume 
of  these  procurement  contracts? 

c.  What  is  expected  to  be  the  impact  of 
this  shift  on  the  agency? 

d.  Who  will  be  the  principal  recipients  of 
these  contracts? 

e.  What  is  expected  to  be  the  impact  on 
the  recipients? 

f.  What  use  was  made  of  the  subsection 
4(2)  procurement  provisions?  Explain  any 
uses  other  than  those  following  the  two-step 
example  in  the  legislative  history. 

3.  Agency  decisions  on  when  to  use  grants 
or  cooperative  agreements: 

a.  Describe  the  process  by  which  the 
agency  decided  which  programs  would  use: 

(1)  Only  grants. 

(2)  Only  cooperative  agreements. 

(3)  Both  grants  and  cooperative  agree¬ 
ments. 

b.  Which  programs,  as  listed  in  the  Cata¬ 
log  of  Federal  Domestic  Assistance,  will  fall 
into  each  of  the  above  three  categories?  For 
those  in  category  3  what  is  the  expected 
mix  in  terms  of  total  dollars  and  numbers  of 
transactions? 

c.  What  programs  not  listed  in  the  Cata¬ 
log  of  Federal  Domestic  Assistance  will  fall 
into  each  of  the  three  categories?  For  those 
in  category  3  what  is  the  expected  mix  in 
terms  of  total  dollars  and  numbers  of  trans¬ 
actions? 

d.  What  is  the  anticipated  first-year  dollar 
volume  of  the  programs  in  each  of  the  three 
categories? 

e.  What  types  of  Federal  involvement  in 
the  assisted  activity  led  to  the  identification 
of  programs  that  would  use  only  coopera¬ 
tive  agreements? 

f.  What  are  the  anticipated  reactions  of 
the  recipients  of  programs  using  only  coop¬ 
erative  agreements? 

g.  What  are  the  anticipated  liability,  ac¬ 
countability,  and  other  implications  for  the 
programs  using  only  cooperative  agree¬ 
ments? 

h.  What  are  the  agency  guidelines  on  the 
selection  of  instruments  for  programs  that 
may  use  either  grants  or  cooperative  agree¬ 
ments? 

i.  What  is  the  anticipated  dollar  volume  of 
grants  and  cooperative  agreements  to  be 
awarded  under  these  programs? 

j.  How  will  the  opportunity  to  use  either 
grants  or  cooperative  agreements  improve 
administration  of  these  programs? 

k.  What  negative  effects  are  anticipated 
from  the  requirement  to  make  a  choice  of 
instruments? 

l.  What  programs  will  use  assistance  in¬ 
struments  that  formerly  used  contracts  and 
what  is  the  dollar  volume  of  these  new  uses 
of  assistance  instruments? 

4.  Nonmonetary  assistance  transfers: 

a.  What  were  the  types  and  dollar  value  of 
nonmonetary  transfers  made  by  the  agency 
using  grant  instruments? 
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b.  How  do  these  grant  instruments  com¬ 
pare  with  monetary  grant  instruments? 

c.  What  were  the  types  and  dollar  value  of 
nonmonetary  transfer  made  under  the 
OMB  exception  that  did  not  use  grant  in¬ 
struments? 

d.  How  would  the  agency  have  treated 
these  transfers  had  not  OMB  granted  the 
exception? 

e.  What  were  the  types  and  dollar  value  of 
nonmonetary  transfers  made  through  coop¬ 
erative  agreements? 

f.  What  was  the  agency’s  experience  with 
this  use  of  cooperative  agreements? 

5.  Overall  evaluation  of  the  Act: 

a.  What  elements  of  the  Act  are  contribut¬ 
ing  to  improved  program  performance  and 
administration? 

b.  What  elements  of  the  Act  are  particu¬ 
larly  troublesome?  Why? 

c.  What  proposals' would  the  agency  make 
for  revising  the  Act? 

[FR  Doc.  79-7024  Filed  3-5-79;  3:05  pm] 
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